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PRIVACY AND THE PUNITIVE IMPULSE 

Lauren Henry Scholz* 

There is a relationship between privacy and the punitive impulse in 
American jurisprudence that legal scholarship has previously ignored. The 
punitive impulse offers one way of explaining the privacy law we have and 
can inform future policy choices. Through an original study of privacy tort 
cases, this Article finds a strong correlation between privacy enforcement in 
the courts and the availability of punitive damages. This corresponds to other 
intentional torts, such as battery, fraud, and trespass, which have higher 
rates of award of punitive damages compared to negligence torts. What is 
more, there are typically crimes with similar elements to intentional torts. 

While compensation, restitution, and injunctive relief have been 
discussed as remedies for privacy invasions, there is a gap in the literature 
when it comes to punitive damages. First, this Article fills this gap, evaluating 
the potential and challenges of making punitive damages available as 
remedies for privacy wrongs. The Article goes on to contend that a common 
law understanding of privacy as an intentional, dignitary, quasi-property tort 
suggests that legislatures should consider criminalization of a greater 
number of privacy wrongs and the implementation of a public trust approach 
for privacy wrongs less susceptible to ex ante specification. 
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INTRODUCTION 

Social media companies have been bombarded with a series of lawsuits 
from school districts across the United States.1 The lawsuits’ shared theme: 
seeking accountability for the mental health pressures that come from the 
addictive design of the platforms. The platforms, the plaintiffs allege, 
designed the algorithms that suggest content to children in a way that 
intentionally undermines their mental health.2 Millions of dollars are at stake 
in these lawsuits.3 Social media’s deleterious impact on youth is well 
documented,4 and schools bear the cost of managing the resulting increase in 
student mental health support and behavioral issues to manage. 

One way of thinking about how to give relief to the schools is in terms of 
compensation. If liability were found, compensation would compel these 
companies to pay for the negative externalities of their business practices. 
Additionally, however, one could characterize knowingly exploiting 
vulnerable children in ways that can lead to illness and death as abusive and 
morally wrong in a way most business practices—including those that have 
negative externalities—are not. 

The law has a tool for extracting monetary relief beyond compensation 
for tortfeasors who have violated the dignity of others in callous ways: 
punitive damages.5 

 
1 Ivana Sarec, School Districts Sue Tech Giants Over Youth Mental Health Crisis, AXIOS 

(Mar. 19, 2023), https://www.axios.com/2023/03/19/school-social-media-youth-mental-health 
(discussing lawsuits filed in Washington, California, Florida, New Jersey); see also Meghan 
Scarano, Tuscaloosa City Schools Joining Lawsuit Against Social Media Giants, ABC 33/40 
(Mar. 30, 2023), https://abc3340.com/news/local/tuscaloosa-city-schools-join-lawsuit-against-
social-media-giants-tiktok-facebook-meta-instagram-youtube-snapchat-paul-bryant-central-high-
board-of-education-superintendent-mike-daria (discussing a lawsuit filed in Alabama). 

2 Sarec, supra note 1. 
3 See id. 
4 James Niels Rosenquist et al., Addictive Technology and Its Implications for Antitrust 

Enforcement, 100 N.C. L. REV. 431, 442 (2022) (surveying the medical literature showing social 
media’s harmful and addictive impact on youth). 

5 Thomas B. Colby, Clearing the Smoke from Philip Morris v. Williams: The Past, Present, and 
Future of Punitive Damages, 118 YALE L.J. 392, 434 (2008) (“Historically, punitive damages were 
allowed only for certain kinds of torts: those that violated the dignity of the victim by insulting or 
humiliating her . . . . [O]ver time, the category of private wrongs giving rise to punitive damages 
expanded, but it has remained limited to wrongs that ‘express [] a lack of respect [for] the victims 
similar to that expressed by an act of insult or humiliation,’ such as fraud, or a crass corporate 
decision to place profits over a known risk of harm to consumers.”). 
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Privacy’s close relationship with self-determination, mental integrity, and 
identity makes it an area where punitive damages may be appropriate. 
Children’s privacy, sexual privacy, and workplace privacy are particularly 
sensitive use cases. While successful privacy plaintiffs are uncommon, 
punitive damages have been permitted in cases where plaintiff has prevailed 
with frequency.6 

A recently proposed bill with strong bipartisan support, the American 
Data Privacy and Protection Act could pass in the current Congress.7 The bill 
has embraced a private right of action for privacy wrongs,8 a position once 
considered beyond the Overton window.9 This may be reflective of an 
understanding of privacy invasion as a dignitary harm. Insofar as access to 
litigation is an expression of dignity, it may be particularly important to have 
it be available in the case of dignitarian wrongs.10 However, in the proposed 
federal bill, relief for privacy wrongs has been limited to compensation.11 

Until recently, much of the privacy literature has been concerned with the 
threshold question of justifying government intervention in privacy questions 
 

6 E.g., Gutierrez v. Walker, No. CIV. 19-124 JCH/JFR, 2021 WL 5937586, at *8 (D.N.M. Dec. 
16, 2021) (awarding compensatory damages of $91,000 and punitive damages of $91,000 for private 
disclosure of public facts); Bruce Kirby, Inc. v. Laserperformance (Eur.) Ltd., No. 3:13-CV-00297 
(JAM), 2021 WL 328632, at *1 (D. Conn. Feb. 1, 2021) (awarding compensatory damages of 
$4,577,315.14 and $804,179.44 in punitive damages for appropriation of likeness); Lawlor v. N. 
Am. Corp. of Illinois., 983 N.E.2d 414, 435 (Ill. 2012) (upholding a punitive damage award of 
$65,000 for intrusion upon seclusion). Further list of representative cases on file with author. 

7 See Anne Godlasky, Data Privacy Act Has Bipartisan Support. But … American Data 
Privacy and Protection Act (ADPPA) Didn’t Pass But Got Further Than Ever, NAT’L PRESS 

FOUND., (Nov. 30, 2022), https://nationalpress.org/topic/data-privacy-act-adppa-us-lacks-law-eu-
standard/. 

8 Niketa K. Patel et al., The American Data Privacy and Protection Act: Is Federal 
Regulation of AI Finally on the Horizon?, MAYER BROWN, (Oct. 21, 2022), 
https://www.mayerbrown.com/en/perspectives-events/publications/2022/10/the-american-data-
privacy-and-protection-act-is-federal-regulation-of-ai-finally-on-the-horizon (describing the 
proposed American Data Privacy and Protection Act (ADPPA), which the House Energy & 
Commerce Committee approved by a 53-2 margin). 

9 The Overton Window, MACKINIAC CTR. FOR PUB. POL’Y, 
https://www.mackinac.org/OvertonWindow (last visited May 30, 2025) (“The core concept [of the 
Overton window] is that politicians are limited in what policy ideas they can support—they 
generally only pursue policies that are widely accepted throughout society as legitimate policy 
options.”) The term, developed at the MacKinac center, has particularly useful application in 
technology law, and privacy law specifically. See Alicia Solow-Niederman, The Overton Window 
and Privacy Enforcement, 37 Harv. J.L. & Tech. 1007 (2023). 

10 See Matthew A. Shapiro, The Indignities of Civil Litigation, 100 B.U. L. REV. 501, 524 (2020). 
11 Lauren Henry Scholz, Privacy Remedies, 94 IND. L. J. 653, 686 (2019). 
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in the first place.12 In many ways, that focus was a response to early attempts 
by industry to convince the public that privacy was either not a protectable 
interest at law, or not an interest anyone cared to protect anymore.13 That 
approach has been abandoned.14 There is now a broad consensus among 
today’s lawmakers and corporate stakeholders that privacy is an interest that 
the law should protect.15 The new battleground is over what the scope of the 
privacy interest should be and what the consequences ought to be for 
intruding upon it.16 

This Article is a part of the second wave of privacy scholarship, which is 
concerned with how privacy norms can be meaningfully protected. The 
information industry’s concession that some form of privacy regulations will 
happen is matched with an aggressive campaign for law that will reduce 
privacy law to formal compliance with little functional change in protections 
for individuals.17 

Recent scholarly articles have shown that in many privacy invasions, the 
victim wants restitution—relief measured by gain to the defendant—rather 
than compensation.18 In the prototypical information-age invasion, 
inappropriate access to sensitive information via data processing by an actor 
not in contractual privity with the victim, restitution, not compensation, is 
appropriate.19 

Yet compensation and restitution do not exhaust the remedies that may 
be available for a wrong. Injunctive relief and punitive damages are also 
possible remedies for wrongs. While compensation has been discussed 
extensively as relief for privacy invasions, and a conversation has recently 
begun with respect to restitutionary20 and injunctive relief for privacy 

 
12 Woodrow Hartzog, What Is Privacy? That’s the Wrong Question, 88 U. CHI. L. REV. 1677, 

1678 (2021) (discussing and critiquing this emphasis in the literature). 
13 See Ari Ezra Waldman, The New Privacy Law, 55 U.C. DAVIS L. REV. 30–35 (2021) 

(describing the “political economy” of privacy regulation’s transition from a “first wave” hands off 
approach to the current “second wave” compliance-based approach). 

14 Id. 
15 Id. 
16 Id. 
17 ARI EZRA WALDMAN, PRIVACY UNBOUND: THE INSIDE STORY OF PRIVACY, DATA, AND 

CORPORATE POWER 143–223 (2022). 
18 Scholz, supra note 11; see also Bernard Chao, Privacy Losses as Wrongful Gains, 106 IOWA 

L. REV. 555 (2021). 
19 Scholz, supra note 11. 
20 Id. 
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wrongs21, there is a gap in the literature when it comes to punitive damages 
for privacy wrongs. 

This Article seeks to fill this gap by evaluating the potential and 
challenges of making punitive damages available as remedies for privacy 
wrongs. I conducted an original qualitative study of hundreds of privacy 
cases citing the privacy torts from the Second Restatement of Torts (hereafter 
“the Restatement privacy torts“) to learn how courts award punitive damages 
for privacy wrongs.22 Several patterns emerged from the study. First, the 
Restatement privacy torts, far from being moribund as some sources have 
suggested, have become no less common over time when it comes to cases 
that allege punitive damages. Second, in addition to the expected sexual 
privacy, medical privacy, and physical trespass cases, privacy at work and in 
debt collection dominated the cases where punitive damages survived 
motions. Furthermore, the cases were dominated by individual actions, rather 
than class actions. Finally, discussion of lack of standing, often a fixture in 
cases where privacy plaintiffs are unsuccessful, is often absent in cases where 
courts award punitive damages to privacy plaintiffs. 

This article contributes to the literature in three ways. First, expanding 
from my reading of the cases, I develop a general approach for punitive 
damages for privacy wrongs and affirmatively suggest ways legislatures and 
courts can refine the role of punitive damages in privacy law. Second, I 
evaluate avenues outside of the private law to implement to the punitive 
impulse in privacy law. I also contribute to the ongoing conversation on 
justifying punitive damages by offering an examination of an important use 
case while making a practical contribution to an ongoing policy debate. 

The Article will proceed as follows. First, I will sketch the general debate 
on punitive damages and survey fact patterns where punitive damages tend 
to appear in modern cases. Second, I will derive some principles for 
determining when punitive damages are appropriate in privacy matters, 
expanding on patterns found in the case law. I will evaluate potential 
principles for limiting punitive damages in privacy matters. Finally, I will 
consider alternative avenues for characterizing the extra-compensatory relief 
successful privacy plaintiffs may receive, including statutory damages and 
vindicatory damages. I will also consider the role criminalization and other 
public law could play in achieving the policy goals implicit in the privacy 
torts’ strong relationship with punitive damages. 

 
21 E.g., Danielle K. Citron, Privacy Injunctions, 71 EMORY L. J. 955 (2022). 
22 See infra Part II. 
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Privacy is a quasi-property, dignitary interest, and that is why there is an 
impulse in the law to punish privacy wrongdoers. This currently manifests 
itself in a relatively high rate of punitive damages for successful privacy 
plaintiffs. This Article calls for rethinking the privacy enforcement regime in 
both private and public law to appropriately channel the punitive impulse. 

I. PUNITIVE DAMAGES 

This Part will first introduce the concept and history of punitive damages. 
Then, it will discuss the debate over punitive damages, drawing attention to 
both the critiques of punitive damages and justifications of their use. Finally, 
it will describe the fact patterns where punitive damages are most common 
and most controversial. This will include a discussion of the contested 
constitutional limitations on the award of punitive damages. 

Punitive damages are monetary awards given to successful plaintiffs in 
excess of compensation for the defendant’s wrong.23 They are given where a 
defendant shows malice, ill-will, or a reckless or intentional extreme 
departure from legal behavior.24 

Courts recognize two goals for punitive damage awards: first, to provide 
retribution for an extreme wrong to the plaintiff, and second, to deter others 
in society from perpetuating similar wrongs.25 Punitive damages are awarded 
when compensatory damages are inadequate to achieve either goal in the 
instant case.26 So, retributive relief can be provided through punitive damages 
where punishment is desired, but either will not be or will be inadequately 
provided by the criminal now. Punitive damages may also be awarded where 

 
23 Compensation is what is necessary to put a plaintiff in the same position she would have been 

in if she had not been wronged by the defendant. 
24 DAN D. DOBBS, PAUL T. HAYDEN & ELLEN M. BUBLICK, HORNBOOK ON TORTS § 34.4, at 

862 (2d ed. 2000) (“Courts have traditionally agreed that punitive damages can be awarded only 
when the tortfeasor causes harm by conduct that is ‘outrageous’ or ‘that constitutes an extreme 
departure from lawful conduct’ and that is motivated by or evinces an antisocial mental state as 
well.”). 

25 E.g., Spaur v. Owens-Corning Fiberglas Corp., 510 N.W.2d 854, 867 (Iowa 1994) 
(explaining that the “[A]ggregate award of punitive damages against [the defendant] has been 
sufficient to meet the twin goals of punishment and deterrence . . . .” (quoting Dunn v. Hovic, 1 
F.3d 1371, 1390 (3d Cir. 1993)); Hollock v. Erie Ins. Exch., 842 A.2d 409, 419 (Pa. Super. 2004) 
(“[A] reasonable relationship must exist between the amount of the punitive damage award and the 
twin goals of punishment and deterrence . . . .”). 

26 Hollock, 842 A.2d at 419. 
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compensatory damages are inadequate to deter the wrong perpetrated by the 
defendant.27 

In any given case, either or both twin goals of punitive damages could be 
preeminent in the trier of fact’s rationale for awarding punitive damages, and 
courts need not be—and rarely are—clear about why they have decided to 
award punitive damages in a particular case. To make matters more 
complicated, courts’ stated rationale do not always map onto the facts of 
cases. Catherine Sharkey has observed that courts often phrase their rationale 
for awarding punitive damages in terms of retribution when, in fact, their 
objective in awarding these damages is social deterrence.28  

Courts formulate the test for when punitive damages are awarded in a 
variety of ways. When they award punitive damages, courts seek something 
more on top of proving the elements of the underlying tort, requiring 
oppression, malice or extreme recklessness.29 In addition, some states 
provide by statute that punitive damages will be available in on particular 
subject matters.30 Some of the most common subjects singled out as a proper 
for punitive damages include trade secrets,31 discrimination,32 and 
defamation.33 Several states have carved out privacy wrongs specifically as 
areas where punitive damages should be available for plaintiffs.34 

 
27 Id. 
28 Catherine M. Sharkey, Punitive Damages Transformed Into Societal Damages, in 

PUNISHMENT AND PRIVATE LAW (Elise Bant, Wayne Courtney, James Goudkamp & Jeannie Marie 
Paterson eds., 2021). 

29 DAN B. DOBBS, HANDBOOK ON THE LAW OF REMEDIES 204 (West Publ’g Co. 1973); see 
also Geyer v. Steinbronn, 351 Pa. Super. 536, 565, 506 A.2d 901, 917 (1986) (noting that ill-will is 
a difficult to administer for judges and a focus on proving subjective hateful intent is under-inclusive 
of the behavior punitive damages seek to punish and deter; accepting an actual malice standard for 
punitive damages based on knowing or reckless falsehood as opposed to common law malice for 
libel). 

30 See e.g., Tex. Civ. Prac. Rem. Code § 41.003. 
31 Thirty-one states and Virgin Islands have passed a version of the Uniform Trade Secret Act. 
32 E.g., West Virginia (discrimination in housing), Vermont (unlawful discrimination), Arizona 

(discrimination in housing), Delaware (discrimination in housing or employment), Maine 
(intentional housing discrimination), Massachusetts (unlawful discrimination), New York (housing 
discrimination), Rhode Island (housing or employment discrimination, disability discrimination), 
Vermont (unlawful discrimination). Relatedly, some states have punitive damages designations for 
human rights violations such as human trafficking. 

33 Connecticut, Massachusetts, Michigan, Nevada, Arizona. 
34 E.g., New York (right of privacy violations), Pennsylvania (DNA data and testing, 

interception of electronic communications), Maine (eavesdropping), New Hampshire (wiretapping), 
West Virginia (electronic surveillance), Virgin Islands (electronic surveillance), Arizona 
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Punitive damages are awarded infrequently.35 This is in keeping with their 
original common law designation as “exemplary damages.“36 Exemplary 
damages are awarded based on the morally reprehensible conduct above and 
beyond routine wrongs of the same time, to make an example of the 
wrongdoer.37 

Nearly all states generally allow punitive damages to be awarded.38 Even 
in the five states where punitive damages are not generally available, there 
are exceptions carved out when punitive damages are allowed, and they are 
still available when specifically authorized by statute.39 A recent study by 
Vidmar and Holman revealed several patterns in what types of plaintiff 
sought and were awarded punitive damages.40 Plaintiffs request punitive 
damages most frequently in suits involving slander or defamation, 
conversion, real property disputes, employment discrimination, and tortious 

 

(interception of oral, wire or electronic communications), Colorado (unlawful use of personal 
identifying information). 

35 Stephen Daniels & Joanne Martin, Myth and Reality in Punitive Damages, 75 MINN. L. REV. 
1, 31 (1990) (reporting that punitive damages were awarded in 8.8% of all cases where plaintiff 
won); Theodore Eisenberg et al., Juries, Judges, and Punitive Damages: An Empirical Study, 87 
CORNELL L. REV. 743, 749 (2002) (reporting that punitive damages were awarded in approximately 
4% of all cases where the plaintiff won); Brian J. Ostrom et al., A Step Above Anecdote: A Profile 
of the Civil Jury in the 1990s, 79 JUDICATURE 233, 238–39 (1996) (reporting that punitive damages 
were awarded in 4% of all cases where the plaintiff won). 

36 Michael L. Rustad, Happy No More: Federalism Derailed by the Court That Would Be King 
of Punitive Damages, 64 MD. L. REV. 461, 472 (2005). 

37 Id. at 472 (“The adjectives and phrases used by English courts to describe the type of conduct 
that merits an assessment of exemplary damages include ‘malicious, vindictive, high handed, 
wanton, willful, arrogant, cynical, oppressive, and contumelious disregard of the plaintiffs’ rights.’ 
Thus, English exemplary damages serve as fines designed ‘to hit the defendant hard if he has 
disregarded the rights of others and show that that sort of conduct does not pay.’’’) (citations 
omitted)). 

38 Id. at 494. 
39 Haddad v. Wal-Mart Stores, Inc., 455 Mass. 91, 914 N.E.2d 59 (2009) (Punitive damages are 

warranted in an employment discrimination case where the defendant’s conduct is so offensive that 
it justifies punishment and not merely compensation); Killebrew v. Abbott Lab’ys, 359 So. 2d 1275 
(La. 1978) (Punitive damages are not allowable unless it be for some particular wrong for which a 
statute expressly authorizes imposition of some such penalty); Broughton Lumber Co. v. BNSF Ry. 
Co., 174 Wash. 2d 619 (2012) (Prohibits the recovery of punitive damages as a violation of public 
policy unless expressly authorized by statute. 

40 Neil Vidmar & Mirya Holman, The Frequency, Predictability, and Proportionality of Jury 
Awards of Punitive Damages in State Courts in 2005: A New Audit, 43 SUFFOLK U. L. REV. 855, 
870 (2010). 
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interference.41 By contrast, plaintiffs in cases involving motor vehicle claims, 
premises liability claims, and medical malpractice claims rarely sought 
punitive damages.42 The likelihood of prevailing on a punitive damages claim 
also varied based on subject matter.43 Where plaintiffs had already prevailed 
on their compensatory damages claim, the subjects where the highest 
proportion of plaintiffs also succeeded on their punitive damages claim 
included defamation, intentional torts, and fraud.44 

Punitive damages have a long history in the common law, predating the 
founding of the United States.45 For most of their history, they have been 
uncontroversial. In the 19th century, a handful of American court opinions 
were skeptical of punitive damages.46 Their concern centered around the 
difficulty of determining why it is that the plaintiff gets to collect damages 
above and beyond what is needed for compensation.47  Yet these concerns 
never carried the day, and punitive damages remained standard in nearly all 
American jurisdictions.48 Conversations about punitive damages were 
confined to academia and the legal profession until the late 20th century.49   

In the late 20th century, coextensively with the overall battle against 
liability for companies,50 punitive damages came under fire in the public 
square. The public debate about punitive damages was fueled by empirical 
 

41 Id. at 863–864. (“Requests for punitive damages were most frequently made in suits 
involving slander or defamation (45%), conversion (41%), real property disputes (38%), 
employment discrimination (36%), tortious interference (35%), partnership disputes (33%) and 
subrogated claims (33%). Plaintiffs in cases involving motor vehicle claims (3%), premises liability 
claims (3%) and medical malpractice claims (6%) rarely sought punitive damages. In non-asbestos 
product liability cases, one of the most frequently cited topics in the controversy over punitive 
damages, punitive damages were only requested 11% of the time.”). 

42 Id. 
43 Id. at 864-65. 
44 Id. at 864. (Defamation (50%), Subrogation (50%) Intentional tort (43%), Fraud (37%) had 

the highest rate of plaintiff success on punitive damages given the award of compensatory damages). 
Compare to the far lower rate of success for motor vehicle torts (13%) and medical malpractice 
(7%), which tend to grab the headlines about the problems with punitive damages. 

45 Anthony J. Sebok, Punitive Damages: From Myth to Theory, 92 IOWA L. REV. 957, 959 
(2007). 

46 Id. 
47 Erik Encarnacion, Resilience, Retribution, and Punitive Damages, 100 TEX. L. REV. 1025 

1034–35 (2022) (describing court cases in the 19th century skeptical about punitive damages as 
unjustifiable windfalls to plaintiffs). 

48 Id.   
49 Sebok, supra note 45 at 959. 
50 Daniels & Martin, supra note 35 at 3. 
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inaccuracies.51 Even though the data shows that punitive damages are no 
more frequent and larger than they were in the past, claims that punitive 
damages are becoming more often, more arbitrary, and larger have gained 
public acceptance in the media behind the reporting of large punitive damage 
awards.52 This has influenced the behavior of lawmakers and judges, leading 
to a rise in the placement of limitations on punitive damages.53 Rising 
skepticism of punitive damages has not led to public calls to outright ban 
punitive damages as a category, perhaps not least because corporation 
opponents of punitive damages in the consumer context want them to be 
available in the business-to-business context.54   

The scholarly discussion of punitive damages is quite removed from 
public discussion of punitive damages. As a scholar, there is not much to say 
about the popularly held belief that punitive damages are “out of control“ 
other than the fact that the empirical data simply does not back up the view, 
and it is regrettable that many legislators and judges are misinformed. But 
the intuition lurking behind clinging to incorrect perceptions is worth 
addressing. The intuition is that there can be something unfair and arbitrary 
about punitive damages, even though in some cases they may be justified. 
But what justifies punitive damages? 

A role that theoretical justification of punitive damages can play is 
providing a strong, clear moral justification for punitive damages. Because 
deterrence is hard to measure as a general matter, grounding the justification 
for punitive damages purely in deterrence is unsatisfactory where there is a 
lack of consensus on why we are punishing. There are always more 
unknowns that can make a decision to punish grounded in deterrence alone 
unsatisfactory. 

The current status of punitive damages on the ground reflects the push 
and pull between their intuitive appeal on the one hand, and longstanding 
role, inappropriate windfalls, inconsistent verdicts, and worries about the 
appropriateness of civil law playing a punitive role on the other. Courts and 
legislators are seeking both to make punitive damages available when 
appropriate but also to limit abuse and.55 

 
51 Id. 
52 Sebok, supra note 45 at 971. 
53 Vidmar & Holman, supra note 40 at 857–59. 
54 Encarnacion, supra note 47 at 1032. 
55 Vidmar & Holman, supra note 40. 
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Punitive damages are available in nearly all American jurisdictions.56 In 
response to concerns about punitive damages, the vast majority of states have 
placed limitations on their availability.57 Neil Vidmar and Mireya Holman’s 
recent survey of state punitive damages law revealed that only five states 
where punitive damages are available do not have some form of limitation 
on punitive damages.58 These limits can take either procedural or substantive 
form.59 Procedural limitations on punitive damages include restrictions on 
pleading and discovery, increases in standard of proof, and devices such as 
restrictions on the use of wealth.60 The most common substantive limitation 
is placing a cap on the amount of the punitive damage awards.61 

Arkansas provides a representative example of the boundaries many 
states place on punitive damages. Arkansas plaintiffs must establish by clear 
and convincing evidence that (1) the defendant knew their conduct would 
result in harm and engaged in the conduct with malice or reckless disregard 
for consequences, or (2) the defendant chose a course of action for the 
purpose of causing harm.62 This is a high bar, and most plaintiffs who succeed 
on the merits of their claims cannot make such a showing.63 

Punitive damages are constitutional as a category, not least because of 
their long history in the common law. Yet the Supreme Court’s recent 
constitutional jurisprudence on punitive damages is concerned with 
disproportionate punitive damages, even as it acknowledges that runaway 
punitive damages are empirically uncommon.64 This has been established by 
a contested series of opinions, starting with BMW of North America v. Gore.65 
In BMW, the Court for the first time imposed constitutional limits on punitive 
damages, holding that a $4 million verdict for failing to disclose that a new 

 
56 Id. at 858. Punitive damages cannot be awarded in Louisiana (prohibited by statute), 

Massachusetts (prohibited by common law), Nebraska (prohibited by common law), New 
Hampshire (prohibited by statute), and Washington (common law). 

57 Id. at 856. 
58 Id. at 858. 
59 Id. at 857. 
60 Id. at 858. 
61 Id. 
62 Id. at 882. 
63 J. Lyn Entrikin, The Right of Privacy in Arkansas: A Progressive State, 35 U. ARK. LITTLE 

ROCK L. REV. 439, 501 n.556 (2013). 
64 Vidmar & Holman, supra note 40, at 880. 
65 517 U.S. 559 (1996). 



SCHOLZ PUBLISHING DRAFT (DO NOT DELETE) 6/27/2025  11:28 AM 

2025] PRIVACY AND THE PUNITIVE IMPULSE 347 

car had been repainted prior to sale was excessive.66 Justice Stevens, writing 
for the majority, contended that when the justice system awards 
“disproportionate“ punitive damages, it runs afoul of  “[e]lementary notions 
of fairness“ because the defendant lacked fair notice of the extent of the 
severity of the penalty.67 

The two dissents to BMW summarize the issue with the majority position: 
it constitutionalizes and makes the Supreme Court the arbiter of 
reasonableness of the extent of punitive damages, a role that is supported by 
neither the Constitution’s text nor historic practice.68 Justice Scalia argued 
that the Constitution did not authorize federal judges to engage in 
reasonableness review of punitive damages awards.69 The majority had 
usurped the jury’s role as “the voice of the community“ and improperly gave 
its own moral judgment “priority over the judgment of state courts and 
juries.“70 Justice Ginsburg, separately dissenting, observed that the majority 
was impinging upon “territory traditionally within the States’ domain.“71 
This minority opinion reflects a perspective that Joshua Fischman has called 
“authority formalism,“ which seeks to find and defer to legal principles for 
allocating institutional decision-making authority.72 

By contrast, the interpretive approach that has carried the day on punitive 
damages for the Supreme Court is “authority functionalism.“73 This approach 
reflects an  “inclin[ation] to presume the existence of a social consensus 
regarding the ends served by . . . laws and “confidence in the capacity of 
judges to identify these ends.“74 Authority functionalists are “willing to 
interpret authority-allocating texts flexibly when literal interpretations would 
undermine these social goals.“75 In accordance with this philosophy, the 

 
66 Id. 
67 Id. at 560. 
68 Id. at 598–614 (Scalia, J., dissenting); id. at 607 (Ginsburg, J., dissenting). 
69 Id. at 598 (Scalia, J., dissenting). 
70 Id. at 600 (Scalia, J., dissenting). 
71 Id. at 607 (Ginsburg, J., dissenting). 
72 Joshua B. Fischman, Politics and Authority in the Supreme Court, 104 CORNELL L. REV. 

1513, 1513 (2019). 
73 Benjamin C. Zipursky, A Theory of Punitive Damages, 84 TEX. L. REV. 105, 118–24 (2005) 

(explaining that another way of contrasting the justices’ position on punitive damages is those who 
would seek to expand the scope of substantive due process, or those that would avoid doing so). 

74 Fischman, supra note 72. 
75 Id. at 1518. 
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theme of concern about “fair notice“ for defendants on the extent of damages 
permeates subsequent Supreme Court opinions on punitive damages.76 

Subsequent opinions seek principles to define when punitive damages are 
so disproportionate as to be unconstitutional.77 Punitive damages that are 
highly disproportionate to compensation damages are constitutionally 
suspect because defendants cannot reasonably predict their extent in 
advance.78 The Court came closest to defining what that means in State Farm 
v. Mutual Auto Insurance v. Campbell, when they state that while they could 
not define a general constitutional limit on the ratio between punitive 
damages and compensatory damages, few awards exceeding a “single-digit“ 
ratio would provide due process to defendants.79 

State Farm gives lower courts little guidance on how to scale punitive 
damages, given that punitive damages are empirically uncommon in the first 
place.80 Furthermore, the later Supreme Court case Philip Morris seems to 
indicate that State Farm’s single-digit ratio limit only applies to financial 
torts, not torts implicating personal injury.81   

The Supreme Court has declared that, in addition to state supreme court 
reviews of proportionality, it will have its say as well. Their jurisprudence 
has added more uncertainty to the mix by placing themselves as potential 
final arbiter in any assessment of proportionality rather than established state 
common law or jury community assessments of value. There is no reason to 
think that the Supreme Court will be any more predictable than these 
traditional evaluators of proportionality in punitive damages. Just as before 
BMW, a plaintiff successful in being awarded punitive damages at trial could 
have their award reversed or made smaller by an appellate court. At least one 
commentator has suggested that the Court may have said its peace on punitive 
damages, not least because its role has been contested on the bench, and it is 

 
76 Id. at 1570. 
77 Id. 
78 BMW of N. Am. Inc. v. Gore, 517 U.S. 559, 580–583 (1996); Phillip Morris USA v. 

Williams, 549 U.S. 346, 346 (2008); Exxon Shipping Co. v. Baker, 554 U.S. 471, 502 (2008).  
79 538 U.S. 408, 425 (2003).  
80 Jim Gash, The End of an Era: The Supreme Court (Finally) Butts Out of Punitive Damages 

for Good, 63 FLA. L. REV. 525, 527 n.7 (2011). 
81 Williams, 549 U.S. at 346; e.g., Romo v. Ford Motor Co., 6 Cal. Rptr. 3d 793, 811 (Ct. App. 

2003) (“[W]e hold that death actions present an example of the type of extraordinary case 
contemplated by State Farm in which a single-digit multiplier does not necessarily form an 
appropriate limitation upon a punitive damages award.” (citing State Farm, 538 U.S. at 424 
(2003))). 
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unclear that the existing jurisprudence can provide more clarification than it 
already has.82 

When and why should punitive damages (regardless of size) be awarded? 
The basic question of when punitive damages are appropriate and how they 
should be initially determined by a trier of fact remains. To address this more 
fundamental question, we must turn to general justifications and critiques of 
punitive damages. 

Anthony Sebok has observed that courts have struggled with justifying 
and putting limits on punitive damages because of a lack of an “adequate 
theory of punitive damages.“83  This has made general attacks against 
punitive damages quite effective in public discussion, leading to added limits 
and reluctance to expand the availability of punitive damages.84 The lack of 
a clear, agreed-upon justification of punitive damages has left punitive 
damages vulnerable, but this still has not led to any true national movement 
to abolish punitive damages in general.85 Interestingly, both advocates and 
detractors of punitive damages come from a variety of methodological 
perspectives and ideological backgrounds.86 

Scholars tend to ground their justification for punitive damages in either 
punishment or efficient deterrence. There are a handful of plural accounts as 
well that encompass both.87 Note that each of these justifications is 
compatible with some limitations on the availability and extent of punitive 
damages for particular matters, although not necessarily the same limits. For 
example, one may be able to achieve efficient deterrence even while limiting 
the class of people to whom the rule applies. Yet by contrast, if the goal of 
punitive damages is revenge, excusing some defendants from potential 
liability a priori seems wrong. It really must depend on what’s needed to 
exact revenge. What is more, a revenge rationale for punitive damages would 
also be more compatible with subject matter limitations for when punitive 
damages are available, whereas efficient deterrence seems to be a proper goal 
in most matters. 

 
82 Gash, supra note 80, at 585. 
83 Sebok, supra note 45, at 957. 
84 Id. at 959 
85 See discussion of state and constitutional limitations on punitive damages supra Part I. 
86 This also applies to judges. Neil S. Siegel, Interring the Rhetoric of Judicial Activism, 59 

DEPAUL L. REV. 555, 575 n.111 (2010) (“Cases that concern limits on punitive damages . . . .also 
implicate splits that are difficult to describe in ideological terms.”). 

87 E.g., Peter Diamond, Integrating Punishment and Efficiency Concerns in Punitive Damages 
for Reckless Disregard of Risks to Others, 18 J. L. ECON. & ORG. 117 (2002). 
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I will start by considering accounts justifying punitive damages. There 
are several avenues by which scholars have justified punitive damages. Some 
scholars take the position that punitive damages play a necessary and unique 
role in punishment, either from a retributive or deterrent perspective.88 Others 
contend that punitive damages can be justified as compensation.89 

The retributionist perspective focuses on the bilateral relationship 
between plaintiff and defendant, arguing that punitive damages for civil 
wrongs are justifiable as a private avenue of relief for wronged plaintiffs from 
defendants.90 Anthony Sebok has argued that punitive damages should be 
understood as a form of “state-sanctioned revenge“ through private 
retribution.91 Ben Zipursky has similarly couched the role of punitive 
damages as a way of empowering plaintiffs to seek a penalty from a 
defendant that has gravely wronged them.92 

Eric Encarnacion builds upon civil recourse-oriented views of punitive 
damages, but then goes on to add another layer of justification.93 He agrees 
with the basic idea that the reason why plaintiffs must be paid punitive 
damages is to provide a form of state-sanctioned revenge on the defendant.94 
That explains the damages amount being taken from the defendant, but 
Encarnacion also suggests that the reason the defendant must pay the punitive 
damages to the plaintiff is to make the defendant responsible for creating 
resilience in the plaintiff, or making them stronger and more protected than 
before the wrong occurred.95 

When a wrong reflects the attitude that the plaintiff is worth less as a 
human being than the defendant, this produces an increased obligation for the 
defendant to take part in showing that the two actors are considered equal in 
society.96 The damages both serve the function of punishing the defendant, 
and the defendant’s own role in reinforcing the plaintiff is part and parcel of 

 
88 Id. 
89 Id. 
90 Sebok, supra note 45, at 961. 
91 Id. 
92 Zipursky, supra note 73. 
93 Encarnacion, supra note 47, at 1050–64. 
94 Id. at 1044–50. 
95 Id. at 1050–64. 
96 Id. at 1052–55. 
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restoring humanity.97 (This is arguably compensatory, but in a broader sense 
than the term is typically understood.)98 

Law and economics scholars have also defended punitive damages, but 
from the point of view of optimal deterrence.99 A. Mitchell Polinsky and 
Steven Shavell’s influential economic justification of punitive damages 
portrays punitive damages as a necessary means of deterring social bads by 
forcing cost internalization.100 They influentially contended that hard-to-
detect wrongs are in particular need of deterrence, justifying the need for 
punitive damages.101 Other scholars have followed on this work, providing 
additional evidence and detail,102 and the approach has gotten attention from 
courts and in appellate briefing, as well.103 Catherine Sharkey’s approach 
emphasizes the role for punitive damages in addressing social harms.104 

As a matter of case law and historical practice, justifications from both 
retribution and deterrence have appeared in the case law. For example, 
recently Marc O. DeGirolami has argued that a historical reconstruction of 
punitive damages counsels centering malice, or acts consistent with a 
disregard for the suffering of others or an active desire for such suffering, in 
determining when they are available.105 Pure deterrence accounts, by 
contrast, do not account for the law of punitive damages that we have, which 
emphasizes ill will and offensiveness in a way that is irrelevant to optimal 
deterrence. Neither purely retributive nor purely deterrence-based theories 

 
97 Id. at 1053–55, 57–58. 
98 See discussion infra for states that have adopted a broader notion of compensation. 
99 A. Mitchell Polinsky & Steven Shavell, Punitive Damages: An Economic Analysis, 111 

HARV. L. REV. 869, 869 (1998). 
100 Id. at 873–85 (1998). Note that there are other economic rationales for punitive damages, 

some of which predate Polinsky and Shavell. E.g., David D. Haddock et al., An Ordinary Economic 
Rationale for Extraordinary Legal Sanctions, 78 CAL. L. REV. 1 (1990). 

101 Polinsky & Shavell, supra note 99. 
102 E.g., Keith N. Hylton, Punitive Damages and the Economic Theory of Penalties, 87 GEO. L. 

J. 421, 467 (1998); Cass R. Sunstein, Daniel Kahneman & David Schkade, Assessing Punitive 
Damages, 107 YALE L.J. 2071 (1998); Thomas B. Colby, Beyond the Multiple Punishment 
Problem: Punitive Damages as Punishment for Individual, Private Wrongs, 87 MINN. L. REV. 583, 
603-06 (2003); Catherine M. Sharkey, Punitive Damages as Societal Damages, 113 YALE L.J. 347 
(2003). 

103 Ratner v. Sioux Natural Gas Corp., 719 F.2d 801, 804 (5th Cir.1983); Payne v. Jones, 711 
F.3d 85 (2d Cir. 2013). 

104 Sharkey, supra note 28. 
105 Marc O. DeGirolami, Reconstructing Malice in the Law of Punitive Damages, 14 J. TORT 

L. 193 (2021). 
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fully account for the pluralist character of current law, but both sides contend 
that the status quo is so incoherent that it would be normatively better if 
courts and legislators clarified which justification is motivating punitive 
damages. 

Another way of justifying punitive damages is by saying that they are a 
form of compensation. Under this approach, no independent way of justifying 
damages, beyond the justifications for ordinary compensation, is needed.106 
This is the position in Michigan and Connecticut.107 They deny that punitive 
damages are anything more than a form of compensation in cases where there 
is diffuse or emotional harm to the plaintiff.108 So, there is no need for a 
separate classification for punitive damages; they are aggravated damages or 
exemplary damages because they are high, but they can still be justified via 

 
106 Even ordinary compensation is under attack in many ways in the modern litigation and 

cultural environment, typified by the enduring popularity of tort reform. E.g., Gov. Kemp Signs 
Historic Legislation Delivering Commonsense, Meaningful Tort Reform, OFFICE OF THE 

GOVERNOR (April 21, 2025) https://gov.georgia.gov/press-releases/2025-04-21/gov-kemp-signs-
historic-legislation-delivering-commonsense-meaningful (describing the need for tort reform as a 
way to level an unbalanced civil justice system that incentivized frivolous law suits and increases 
costs). See generally Yotam Kaplan, In Defense of Compensation, 70 ALA. L. REV. 573, 574 (2018). 
This broad-based skepticism of compensation’s ability to make society better off finds its theoretical 
roots in the compensation paradox, which theorizes that compensation makes injurers internalize 
the harm they cause, but also makes victims indifferent to harms, thereby annulling their incentive 
to invest in precautions. Oren Bar-Gill & Omri Ben-Shahar, The Uneasy Case for Comparative 
Negligence, 5 AM. L. & ECON. REV. 433 (2003); Giuseppe Dari-Mattiacci & Nuno Garoupa, Least-
Cost Avoidance: The Tragedy of Common Safety, 25 J.L. ECON. & ORG. 235 (2009); Dhammika 
Dharmapala & Sandra A. Hoffman, Bilateral Accidents with Intrinsically Interdependent Costs of 
Precaution, 34 J. LEGAL STUD. 239 (2005); Francesco Parisi & Vincy Fon, Comparative Causation, 
6 AM. L. & ECON. REV. 345 (2004). 

107 See Kewin v. Mass. Mut. Life Ins. Co., 409 Mich. 401, 419–20 (1980); see also McCarter 
& English, LLP v. Jarrow Formulas, Inc., 351 Conn. 186, 208 (2025). 

108 Boulevard Assoc. v. Sovereign Hotels, Inc., 861 F. Supp. 1132, 1139 (D. Conn. 1994) 
(compensation is the sole purpose of punitive damages); Veselenak v. Smith, 414 Mich. 567, 574–
75 (1982) (In Michigan, exemplary damages are a special class of compensatory damages; they are 
available under limited circumstances to reimburse for a non-economic harm. To give rise to 
threshold of injured feelings necessary to support award of exemplary damages, conduct must be 
voluntary, must inspire feelings of humiliation, outrage, and indignity, and must be malicious or so 
willful and wanton as to demonstrate reckless disregard of plaintiff’s rights.); see also Aubert v. 
Aubert 129 N.H. 422, 431 (1987) (describing “liberal compensatory damages” as an extraordinary 
avenue for compensation where ill will reflects “aggravating circumstances”). 
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compensation. Some scholars have also taken this view.109 It is true that 
punitive damages are often awarded in cases involving psychic harm to the 
plaintiff and where the defendant has engaged in conduct that is broadly 
harmful to society.110 For example, punitive damages were awarded by a 
federal court applying Michigan law for harms arising from government 
misrepresentations about water quality.111 But punitive damages play a 
unique role in providing relief and retribution in cases where traditional 
measurements of compensation are inadequate and the wrong falls outside of 
criminal and public law.112 

The broad scholarly arguments against punitive damages are as follows: 
(1) separation between private law and criminal law makes punitive damages 
inappropriate,113 (2) punitive damages over deter productive activity,114 and 
(3)punitive damages are a windfall to plaintiffs, because it is difficult to 
justify their receiving of the penalty extracted from defendant.115 Note that 
these critiques do not perfectly line up with court and legislature justifications 
for limiting or not expanding the availability of punitive damages, which 
focused on inefficiency and unfairness concerns, but do strike some similar 
notes.116 

 
109 E.g., Ciraolo v. City of New York, 216 F.3d 236, 242–47 (2d Cir. 2000) (Calabresi, J., 

concurring); Richard W. Wright, The Grounds and Extent of Legal Responsibility, 40 SAN DIEGO 

L. REV. 1425, 1431–32 (2003); Sharkey, supra note 28.  
110 Sharkey, supra note 28, at 3, 5–6; Dan Markel, Retributive Damages: A Theory of Punitive 

Damages as Intermediate Sanction, 94 CORNELL L. REV. 239, 242–43 (2009). 
111 In re Flint Water Cases, 496 F. Supp. 3d 1070, 1091 (E.D. Mich. 2020). 
112 Marc Galanter & David Luban, Poetic Justice: Punitive Damages and Legal Pluralism, 42 

AM. U. L. REV. 1393, 1440 (1993) (arguing that punitive damages play the necessary role of 
correcting injuries-public or private-that state-initiated criminal sanctions could not prosecute and 
privately-initiated civil sanctions of purely compensatory damages could not remedy). 

113 ERNEST WEINRIB, THE IDEA OF PRIVATE LAW 135–36 (1995); see also Martin H. Redish & 
Andrew L. Mathews, Why Punitive Damages Are Unconstitutional, 53 EMORY L. J. 1, 6 (2004). 

114 E.g., W. Kip Viscusi, Why There is No Defense of Punitive Damages, 87 GEO. L. J. 381, 390 
(1998). The empirical work purporting to show that punitive damages over deter has been dogged 
by the critiques that their conclusions are, in fact, inconclusive and unsupported. E.g., Steven 
Garber, Punitive Damages and Deterrence of Efficiency-Promoting Analysis: A Problem Without A 
Solution?, 52 STAN. L. REV. 1809, 1810 (2000); Theodore Eisenberg, Measuring the Deterrent 
Effect of Punitive Damages, 87 GEO. L.J. 347 (1998); Theodore Eisenberg et al., The Predictability 
of Punitive Damages, 26 J. L. STUD. 623 (1997). 

115 Thomas B. Colby, Beyond the Multiple Punishment Problem: Punitive Damages as 
Punishment for Individual, Private Wrongs, 87 MINN L. REV. 583 (2003) (describing this argument 
without endorsing it). 

116 See discussion of state and constitutional limitations on punitive damages supra Part I. 
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To be convinced by the first critique, one must both accept a particular 
conception of justice and be willing to set aside centuries of case law and 
practice,117 so the view has not gained much currency within legal academia 
and is even less accepted outside of it. The second, while it has intuitive 
appeal, ultimately suffers from a lack of empirical support that justifies the 
wholesale barring of punitive damages. There is contrary empirical evidence 
showing that punitive damages are on balance socially beneficial in their 
deterrence of harmful behavior.118  More generally, conclusively measuring 
deterrence even in narrow substantive areas is plagued with uncertainty.119 
Ultimately, deterrence is at its best when it serves as an aid in line drawing 
in specific fact patterns, not as a principle for regulation unmoored by a 
principled policy goal.120 

The third critique, the worry about transferring too much to the successful 
plaintiff, requires more discussion. Scholars have proposed various practical 
solutions for addressing the difficulty of why a punitive damage award 
should be given to the successful plaintiff, as opposed to the state or a 
nonprofit designed to solve the social problem the defendant contributed to 
with their wrong.121 One solution is simply not to give the punitive damage 
award to successful plaintiffs at all. Sharkey has suggested that punitive 
damages, at least where the goal is social deterrence, should be awarded to 
remedial funds.122 These remedial funds would award the punitive damages 
to a public or private entity that will address the social harm the defendant is 
being punished for perpetuating.123 

The debate about punitive damages in academic circles has practical 
implications for how we label relief given for the purpose of deterring social 
harm and to whom the money goes. Many theorists skeptical of punitive 
damages do not deny the need to effectively charge defendants for intangible 

 
117 Colby, supra note 5, at 433–46 (providing an account based on history and case law as to 

why it is untenable to completely remove punitive features from tort law). 
118 See Eisenberg et al., supra note 35, at 746. 
119 Mark A. Geistfeld, The Coherence of Compensation-Deterrence Theory in Tort Law, 61 

DEPAUL L. REV. 383 (2012); Rachel Kupfer, How Often Do You Think About the Roman Empire? 
Clarifying and Codifying the FTC’s Endorsement Guides’ Influencer Disclosure Guidelines, 61 
CAL. W. L. REV. 153 (2024). 

120 See discussion infra Part III notes 241–55 and associated text. 
121 Encarnacion, supra note 47, at 1064–70. 
122 Sharkey, supra note 28, at 2; see also Markel, supra note 110. (another account of punitive 

damages arguing that penalties should be given to the state). 
123 Sharkey, supra note 28, at 2. 
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harms or harms that impact large populations and have social 
consequences.124 They simply contend that the proper avenue for relief of that 
type is restitution or unjust enrichment.125 Theorists both for and against 
punitive damages point out that the purpose of punitive damages is muddy 
and can vary between jurisdictions and even between cases in the same 
jurisdiction.126 Some advocates have called for clearer designations of the 
purpose of damages.127 They claim courts should make it clear whether the 
goal of providing relief is deterrence or retribution.128 Some have suggested 
that punitive damages should be reserved for the latter case.129 If this 
interpretation is right, then that is an argument not for limiting damages to 
compensation in all cases, but for making relief available in the form of 
restitution.130 

What does this mean for what courts should do? Deterrence is a broader 
goal than retribution, and it is also subject to more subjective views in 
assessment in terms of what makes for effective deterrence. In keeping with 
historical tradition and the case law we have, I will argue for a plural 
approach to punitive damages that embraces both goals. The retributive 
function is paramount for the threshold question of whether punitive damages 
should be available to a successful plaintiff for a given wrong. But when the 
extent of the damages is considered, deterrence can be properly considered 
by the trier of fact alongside retribution.   

The goal of the predictability of punitive damages is in tension with the 
deterrence purpose of punitive damages.  As Justice Sandra Day O’Connor 
wrote, “[t]o best advance the State’s interest in deterrence, juries must be 
given unbridled discretion to render awards that are wildly unpredictable.“131 
The risk of having to pay a very high damage award that is difficult to 
precisely calculate ex ante is part of why punitive damages deter potential 
bad actors from engaging in particular wrongs. The high award and the 

 
124 E.g., Helmut Koziol, Punitive Damages, A European Perspective, 68 LA. L. REV. 741, 760–

61 (2008). 
125 Id. 
126 Id. at 742–48. 
127 See, e.g., Encarnacion, supra note 47, at 1074–75 (arguing that punitive damages and 

deterrence damages should be separated); Sebok, supra note 45, at 13–14. 
128 Encarnacion, supra note 47, at 1074–75. 
129 Id. at 1078. 
130 I have argued elsewhere that restitution is often the appropriate form of relief in privacy 

matters. See Scholz, supra note 11. 
131 Pac. Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 59 (1991) (O’Connor, J., dissenting). 
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difficulty of ascertaining when the award will come are features, from this 
point of view, rather than bugs. This view is grounded in a view of punitive 
damages as having a public function, essentially public law administered 
through private confrontation, which is a common regulatory tool for 
regulating important interests in the United States.132 While predictability is 
desirable in determining punitive damages, as in other areas of legal theory, 
its value is overrated relative to other equally legitimate goals such as 
coherence of rule justification.133 

The need for predictability of punitive damages is associated by contrast 
with the retributive function of punitive damages. And here, predictability 
makes some sense. In the criminal context, due process means that 
individuals should have some notice of what conduct is wrongful and what 
their punishment will be for that wrong. Anthony Sebok has suggested that 
one of the reasons why punitive damage awards tend to as a matter of fact be 
predictable (in contrast to in controlled studies when juries were instructed 
only to consider deterrence, when they are not), is because of the grounding 
influence of juries considering retribution alongside deterrence as factors in 
jury awards.134 

What does this mean for what lawmakers and stakeholders should 
consider when they are deciding whether to award punitive damages? 
Predictability is actually an easier problem to solve than some of the main 
conflicts that have plagued scholars. To increase predictability, legislatures 
should define what characteristics fact patterns should have to qualify for 
punitive damages. It is helpful, especially in the modern litigation culture, 
where common law develops slowly,135 for statutes to provide a framework 
for determining when courts should award punitive damages. Limiting the 
availability of punitive damages based on generic worries about 
overdeterrence leads to arbitrary limitations on their availability, and the bad 
outcome of barring their use in cases where they are needed. As a private law 
matter, leaving outrageous wrongdoers unpunished or under-punished is a 
capitulation of the state’s commitment to provide each individual a private 

 
132 Lauren Henry Scholz, Private Rights of Action in Privacy Law, 63 WM. & MARY L. REV. 

1639, 1651–63 (2022) (summarizing the literature on this topic). 
133 Shawn J. Bayern, Against Certainty, 41 HOFSTRA L. REV. 53 (2012). 
134 Sebok, supra note 45, at 973–76. 
135 Samuel Issacharoff & Florencia Marotta-Wurgler, The Hollowed Out Common Law, 67 

UCLA L. REV. 600, 619 (2020); Neal Devins & David Klein, The Vanishing Common Law Judge, 
165 U. PA. L. REV. 595, 630 (2017). 
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avenue to get appropriate relief for wrong.136 Part III will discuss in more 
detail what courts and lawmakers should consider in what type of limits on 
punitive damages for privacy wrongs. 

For now, it is enough to observe that by taking a subject matter approach, 
that is, looking for what makes punitive damages appropriate for privacy 
wrongs in particular, allows for a greater degree of specificity than attempting 
to frame what draws together all cases where punitive damages are 
permissible. But before examining the limits of punitive damages that may 
be imposed from prudential concerns, we must understand the role that 
punitive damages can play in providing relief for privacy wrongs. That is the 
role of this Article’s next Part. 

II. UNDERSTANDING COURTS’ APPROACH TO PUNITIVE DAMAGES FOR 
PRIVACY WRONGS 

To understand punitive damages’ role in privacy litigation, I examined a 
representative portion of the case law of tort privacy. Privacy encompasses a 
variety of different wrongs under both state and federal law, criminal and 
civil law, and statutory and common law. Punitive damages also play an 
important role in the administrative regulation of privacy and the public 
enforcement of privacy by state attorneys general. Reading these cases 
yielded insights about who brought the cases, what they were about, when 
they were filed, and how they were resolved. This Part will review the 
primary insights from my review of the cases and expand from this to show 
why punitive damages have persistent salience in privacy matters. The next 
Part will offer normative suggestions for what courts and legislatures should 
affirmatively do next based on these findings. 

Both privacy law and punitive damages seek to protect individual dignity. 
Tort privacy, as epitomized by the tort of intrusion, is concerned with a 
violation of an individual’s dignity.137 The dignitary affront of intrusion upon 

 
136 Though there are limits on even what a retributivist can require in the real world. Louis 

Kaplow & Steven Shavell, Fairness Versus Welfare, 114 HARV. L. REV. 961, 1241 (2001) 
(“Inasmuch as it is more just to impose a positive and appropriate punishment on a wrongdoer than 
not to impose any punishment, we assume that the retributivist would be willing to spend some 
social resources to catch more wrongdoers, but, again, we have no idea how much he would be 
willing to spend.”). 

137 Kenneth S. Abraham, G. Edward White, The Puzzle of the Dignitary Torts, 104 CORNELL 

L. REV. 317, 338–41 (2019) (describing privacy as a dignitary tort); Edward J. Bloustein, Privacy 
as an Aspect of Human Dignity: An Answer to Dean Prosser, 39 N.Y.U. L. REV. 962, 1005–007 
(1964) (framing privacy as a dignitary interest in contrast to several contemporary peers); see also 
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seclusion is analogous morally to the affront experienced by victims of 
trespass and battery. In its jurisprudence on the Fourth Amendment, the 
Supreme Court has described the dignity and privacy function of the 
amendment to the citizen as closely related, so much so that the cases have 
not separated the concepts.138 Critical in both tort privacy and Fourth 
Amendment jurisprudence is a degree of social consensus around the 
wrongfulness of the invasion of the personhood of the individual. 

While both privacy law and punitive damages have goals besides 
protecting dignity, that common goal leads to an overlap between their legal 
footprints. When privacy wrongs are acknowledged by the law, it is usually 
because the dignity of an individual or group was violated. When an 
individual or group’s dignity is violated, there is an elevated chance that 
punitive damages are appropriate. Punitive damages for privacy wrongs are 
justified because privacy wrongs implicate the person’s honor and 
acknowledgment as a valued member of the community. Privacy wrongs, by 
their very nature, speak to the basic function of punitive damages. 

In my study of a representative group of tort privacy cases, I found that 
there is a strong correlation between successful restatement privacy tort 
claims and the availability of punitive damages, where courts discuss 
punitive damages for privacy wrongs in detail. The correlation seen in this 
set of cases is indicative of common goal of privacy torts and punitive 
damages of addressing dignitary wrongs. 

I chose to focus on cases that cite three of the torts from the Restatement 
Second of Torts: intrusion upon seclusion,139 appropriation of name or 
likeness,140 and publicity given to private life.141 I chose not to include the 
 

Jonathan Turley, Anonymity, Obscurity, and Technology: Reconsidering Privacy in the Age of 
Biometrics, 100 B.U. L. Rev. 2179, 2220 (2020). 

138 See John D. Castiglione, Human Dignity Under the Fourth Amendment, 2008 WIS. L. REV. 
655, 685–86 (2008). 

139 One who intentionally intrudes, physically or otherwise, upon the solitude or seclusion of 
another or his private affairs or concerns, is subject to liability to the other for invasion of his 
privacy, if the intrusion would be highly offensive to a reasonable person. 

RESTATEMENT (SECOND) OF TORTS § 652B (AM. L. INST. 1977). 
140 One who appropriates to his own use or benefit the name or likeness of another is subject to 

liability to the other for invasion of his privacy. 

RESTATEMENT (SECOND) OF TORTS § 652C (AM. L. INST. 1977). 
141 One who gives publicity to a matter concerning the private life of another is subject to 

liability to the other for invasion of his privacy, if the matter publicized is of a kind that 

(a) would be highly offensive to a reasonable person, and 

(b) is not of legitimate concern to the public. 
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fourth Restatement privacy tort, false light, because most today consider it to 
be more similar to defamation than the other privacy torts.142 The 
Restatement privacy torts have been adopted in most states and have unique 
stature and influence throughout privacy law as the common law vehicle for 
the privacy interest.143 

Recent Supreme Court jurisprudence seems to require grounding for any 
statutory wrong in the common law, which adds to the significance of these 
torts, even if further legislation to guide courts is desirable.144 I limited my 
search to courts that specifically relied on the Restatement or that were 
specifically listed by the reporters in the case citations for each applicable 

 

RESTATEMENT (SECOND) OF TORTS § 652D (AM. L. INST. 1977). 
142 E.g., Stephen D. Sugarman & Caitlin Boucher, Re-Imagining the Dignitary Torts, 14 J. TORT 

L. 101, 120 (2021) (grouping false light with defamation). 
143 See generally Prosser’s Privacy at 50: A Symposium on Privacy in the 21st Century, 98 

CALIF. L. REV. 1711 (2010) (a California Law Review symposium issue with contributions 
outlining the ongoing influence of Prosser’s four privacy torts). See also Paul M. Schwartz, 
Preemption and Privacy, 118 YALE L.J. 902, 907 (2009) (citing DANIEL J. SOLOVE & PAUL M. 
SCHWARTZ, INFORMATION PRIVACY LAW 77-231 (3d ed. 2009) (“Over the course of the twentieth 
century, and under the helpful influence of William Prosser, author of the relevant sections of the 
Restatement (Second) of Torts, nearly all states have recognized some branches of the tort right of 
privacy. The process of adoption of the privacy tort was long, but its acceptance is now nearly 
universal.”) Robert C. Post, The Social Foundations of Privacy: Community and Self in the Common 
Law Tort, 77 CAL. L. REV. 957, 988 (1989) (“The second understanding of the publicity requirement 
found in contemporary cases can be labelled the Restatement approach, for it attempts to follow the 
prescriptions of the Restatement and interpret the publicity requirement in a stringent way. Most 
jurisdictions have taken this path.”); Andrew Jay Mcclurg, Bringing Privacy Law Out of the Closet: 
A Tort Theory of Liability for Intrusions in Public Places, 73 N.C. L. REV. 989, 998 (1995) 
(“Prosser’s definitions of the four privacy torts were subsequently adopted by the Restatement 
(Second) of Torts. 40 Courts in at least twenty-eight states have explicitly or implicitly accepted 
each of the four torts delineated by Prosser, almost always relying upon the Restatement 
definitions.”); J. Lyn Entrikin, Family Secrets and Relational Privacy: Protecting Not-So-Personal, 
Sensitive Information from Public Disclosure, 74 U. MIAMI L. REV. 781, 810 (2020). 

144 TransUnion LLC v. Ramirez, 594 U.S. 413, 427 (2021) (holding that statutory rights are not 
always enough for the concreteness criterion for standing); see also Hunstein v. Preferred Collection 
& Mgmt. Servs., Inc., 48 F.4th 1236, 1248 (11th Cir. 2022) (a restrictive reading of TransUnion to 
requiring plaintiffs to meet each of the “essential element[s]” of a common law tort for standing).  
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section.145 I did this not to substantively endorse these torts146 or court 
reliance on Restatements,147 but to have a shared baseline for the cause of 
action. 

I will focus here on those cases within this scope where courts had a 
substantial discussion of whether a claim for punitive damages could 
proceed.148 In the vast majority of cases I canvassed, plaintiffs were 
unsuccessful, but there was not a substantive discussion of why the court 
rejected the plaintiffs’ claims. These courts’ rationales were either conclusory 
with respect to the merits or did not reach the merits at all, instead declining 
to reach the claims on the basis of lack of standing. These findings are in line 
with findings in the literature that the Restatement privacy torts are largely 
removed from privacy harms in the modern day. My claim is not that punitive 
damages are frequently made available to restatement privacy plaintiffs. 
Rather, the goal is to assess to what extent the case law supports my argument 
that many of the dignitary concerns that lead the law to recognize privacy 
wrongs also lead the law to award punitive damages. 

I found fifty-two cases in my set that substantively discussed whether 
privacy plaintiffs’ punitive damages claims could go forward.149 In the 
majority of these cases, where privacy plaintiffs succeeded on the merits of 
their privacy claim, they also succeeded on their punitive damages claim. The 
same facts in the case that led the privacy plaintiff to be successful on the 
merits also led the court to conclude that punitive damages were appropriate. 

An element of the privacy torts intrusion upon seclusion and private 
disclosure of public facts is that the defendants’ acts be “highly offensive to 
the reasonable person.“150 In the cases, the courts pointed to the same facts to 

 
145 I read the cases cited by the reporter for Restatement (Second) of Torts § 652B-D that 

mentioned punitive damages. Additionally, I conducted Westlaw searches for each of the three 
privacy torts under examination, looking for “punitive damages.” I read through all the cases from 
01/01/2007 onwards. I wanted to concentrate on more recent privacy cases to discuss punitive 
damages and chose post-2007 because the Supreme Court’s major interventions on punitive 
damages are from 2007 or earlier. See supra Part I. 

146 The torts have been widely critiqued by privacy scholars. E.g., Neil M. Richards & Daniel 
J. Solove, Prosser’s Privacy Law: A Mixed Legacy, 98 CAL. L. REV. 1887, 1889–90 (2010). 

147 See generally Shyamkrishna Balganesh, Relying on Restatements, 122 COLUM. L. REV. 
2119, 2184 (2022). 

148 A full list of the cases is on file with the author. 
149 Table of cases analyzed is on file with the author. 
150 In re Carpenter, No. 11-20896-TPA, 2013 WL 1953275, at *14 (Bankr. W.D. Pa. May 7, 

2013). 
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support offensiveness as they used to buttress their claim that punitive 
damages claims may be available to plaintiffs. 

For example, in In re Carpenter, the plaintiff alleged that agents of the 
defendant mortgage company trespassed on the plaintiff’s homeowners’ 
property, entered her home, and removed her personal items.151 The court 
used the concept of humiliation at one’s personal items being rifled through 
to illustrate both why the conduct could be considered highly offensive and 
why a reasonable trier of fact could find punitive damages appropriate.152 As 
the court flatly puts it, “Pennsylvania law would permit an award of punitive 
damages if an invasion of privacy claim were proven.“153 Since Pennsylvania 
has adopted the Restatement privacy torts, this analysis is persuasive for any 
jurisdiction that has also adopted them. This tracks my reading of the case 
law. 

The appropriation of likeness tort does not require offensiveness to a 
reasonable person as an element. However, due to its status as a dignitary 
tort, some commentators have suggested that it should be an element of the 
tort of appropriation.154 Appropriation of likeness and its close cousin, the 
right of publication, are intellectual property rights and are in many ways 
analyzed similarly to other intellectual property. However, there is a moral 
element to intellectual property that relates to the owner’s person. Courts 
have long acknowledged that the “right to do business under one’s own name 
is one of the sacred rights known to the law.“155 Appropriation of likeness 
comes with remedies trademark infringement normally does not. 

Accordingly, in Bruce Kirby, Inc. v. Laserperformance (Eur.) Ltd., when 
the court found defendants wrongfully used the plaintiff’s name on sailboats 
of the type he invented decades prior, under the Lanham Act, he was awarded 
compensatory damages and attorney’s fees.156 Yet on top of these, Kirby was 
also awarded punitive damages for his misappropriation of likeness claim, 
and the court explicitly rejected the misappropriation damages as duplicative 

 
151 Id. *2–3 
152 Id. at *15. 
153 Id. at *13 (citing G.J.D. by G.J.D. v. Johnson, 713 A.2d 1127, 1131 (Pa. 1998)). 
154 Robert C. Post & Jennifer E. Rothman, The First Amendment and the Right(s) of Publicity, 

130 YALE L.J. 86, 124 (2020). 
155 Shyamkrishna Balganesh, Of Autonomy, Sacred Rights, and Personal Marks, 135 Harv. L. 

Rev. F. 343, 358 n.4 (2022) (citing Tomsky v. Clark, 238 P. 950, 952 (Cal. Ct. App. 1925)). 
156 No. 3:13-CV-00297 (JAM), 2021 WL 328632 (D. Conn. Feb. 1, 2021), aff’d in part, vacated 

in part, remanded sub nom., Est. of Kirby v. LaserPerformance (Eur.) Ltd., No. 21-519 (L), 2023 
WL 5319216 (2d Cir. Aug. 18, 2023). 
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of the award of attorney’s fees under the Lanham Act.157 The court made 
particular note of the defendant’s aggressive and bad-faith litigation practices 
against an elderly man seeking to defend his name and legacy.158 In the cases 
I examined, this was the only appropriation of likeness case where punitive 
damages were awarded. 

The cases where the plaintiff prevailed on their privacy claim but lost on 
their punitive damages claim are instructive about where the purposes of 
privacy protection may depart from those of punitive damages. In the cases 
where plaintiffs showed privacy wrongs, but punitive damages were rejected, 
the courts found that the plaintiffs did not adduce sufficient evidence to show 
the defendant had actual malice.159 This makes sense. None of the 
Restatement privacy torts require malice as an element. While malice may 
make an act “highly offensive to a reasonable person,“ an act can be highly 
offensive without being malicious. The facts of Multimedia WMAZ, Inc. v. 
Kubachare are illustrative.160 The plaintiff in the case’s AIDS-positive status 
was revealed on a television broadcast.161 While defendants had agreed to 
conceal the plaintiff’s identity, through error, the plaintiff was identifiable 
through the broadcast.162 He faced personal and professional strife as a result, 
and the appellate court affirmed a $500,000 compensatory damages award.163 
The appellate court found the tiny $100 punitive damages award to be 
unsupported by the evidence.164 The court found that the defendants had no 
ill will towards the plaintiff, so no punitive damages.165 Privacy, then, is 
violable notwithstanding the mental state of the intruder, not unlike its 
physical analogues, battery and trespass. 

As the previous part’s discussion of punitive damages shows, actual 
malice is not always a requirement for punitive damages; in the majority of 
jurisdictions, punitive damages find recklessness toward the victim to be 

 
157 Id. at *19–20. 
158 Id. at *21. 
159 Venturi v. Savitt, Inc., 468 A.2d 933, 935 (Conn. 1983); Norris v. PNC Bank, N.A., 2022 

WL 2193303, at *39–40 (D. Md. June 16, 2022). 
160 443 S.E.2d 491 (Ga. 1994). 
161 Id. at 493. 
162 Id. 
163 Id. at 495. 
164 Id. 
165 However, a dissenting opinion found that the compensatory damages in this case were so 

large that it was clear the jury was awarding punitive damages under cover of compensatory 
damages. Id. at 497 (Birdsong, dissenting). 
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sufficient to support punitive damages.166 But malice was a sticking point for 
those courts that did include it as a needed element for punitive damages for 
privacy wrongs. 

There were several other notable features of the cases examined. The 
overwhelming majority of cases were brought by individual plaintiffs, not 
groups or classes. The exceptions were when all plaintiffs faced the same 
intrusion, such as a case where all female employees working in a building 
endured bathroom surveillance.167 Even in cases against corporate defendants 
where the facts alleged could apply to a class, plaintiffs brought claims in 
their own names.168 By contrast, in the cases where the plaintiffs did not seek 
punitive damages, classes were more common.169 A significant minority of 
cases involved inexperienced or pro se plaintiffs.170 

Plaintiffs most frequently sought punitive damages for four types of 
privacy matters: sexual privacy, employee privacy, intrusion into the home, 
and intrusive debt collection. Grounding privacy in bodily integrity, physical 
location, and the sanctity of the home is standard in privacy jurisprudence.171 
Employee privacy and debt collection are, by contrast, rarely considered 
central to privacy; this survey of the case law suggests that should change. 

Requests for punitive damages for the Restatement privacy torts have not 
become less frequent over time.172 In fact, for intrusion upon seclusion, which 

 
166 E.g., Bruce Kirby, Inc. v. LaserPerformance (Eur.) Ltd., No. 3:13-CV-00297 (JAM), 2021 

WL 328632, at *19 (D. Conn. Feb. 1, 2021), aff’d in part, vacated in part, remanded sub nom. Est. 
of Kirby v. LaserPerformance (Eur.) Ltd., No. 21-519 (L), 2023 WL 5319216 (2d Cir. Aug. 18, 
2023) (“As I instructed the jury, punitive damages may be awarded only for conduct that is 
outrageous because of reckless indifference to the rights of others, or they may be awarded for an 
intentional and wanton violation of those rights.”). 

167 E.g., Friedman v. Martinez, 231 A.3d 719 (N.J. 2020) (spying on women in bathroom with 
camera). 

168 E.g., Norris v. PNC Bank, N.A., No. CV ELH-20-3315, 2022 WL 2193303, at *38 (D. Md. 
June 16, 2022); Boring v. Google, 362 F. App’x 273 (3d Cir. 2010). 

169 E.g., Perez v. McCreary, Veselka, Bragg & Allen, P.C., 45 F.4th 816, 826 (5th Cir. 2022). 
170 E.g., Breault v. Epou, No. 2:20-CV-190, 2020 WL 7974484, at *1 (E.D. Tenn. Oct. 16, 

2020). 
171 See Carpenter v. United States, 585 U.S. 296 (2018) (holding access to cell tower location 

data unconstitutional without a warrant); Kyllo v. United States, 533 U.S. 27 (2001) (holding 
thermal imaging of a person’s home unconstitutional without a warrant); see also Silverman v. 
United States, 365 U.S. 505 (1961) (stating “at the very core [of the Fourth Amendment] stands the 
right of a man to retreat into his own home and there be free from unreasonable governmental 
intrusion”). 

172 See supra the discussion in note 143. 
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Jane Bambauer has called the “best theory to target legitimate privacy harms 
in the information age,“173 such requests have become more common.174  

Punitive damages were most commonly denied to plaintiffs on one of 
three bases: lack of standing,175 failure to state a claim,176 and failure to show 
compensatory damages.177 The general rule is that where there are no 
compensatory damages, no punitive damages can be awarded, but the 
presumption can be overcome by specific legislation.178 Where none of these 
posed a bar, plaintiffs normally prevailed on the punitive damages 
question.179 

This is because most courts require the conduct of the defendant in 
publicity given to private life and intrusion against seclusion cases to be 
outrageous.180 The standard for outrageousness is so high that courts have 

 
173 Jane Yakowitz Bambauer, The New Intrusion, 88 NOTRE DAME L. REV. 205, 205 (2012). 
174 In a June 30, 2023 search for “punitive damages” for Restatement § 652B, the date frequency 

of hits broke down as follows: 

  2020 to present: 30 

  2020 to 2019: 103 

  2000 to 2009: 71 

  before 2000: 99. 

175 See, e.g., Sims v. Kahrs L. Offs., No. 22-2112-JWB, 2023 WL 2734317, at *8 (D. Kan. Mar. 
31, 2023). 

176 See, e.g., Popa v. Harriet Carter Gifts, Inc., 426 F. Supp. 3d 108, 123 (W.D. Pa. 2019); Baker 
v. G4S Secure Sols. (USA) Inc., No. 4:18-CV-267, 2020 WL 5096520, at *5 (S.D. Ga. Aug. 28, 
2020). 

177 See, e.g., Fletcher v. Price Chopper Foods of Trumann, Inc., 220 F.3d 871, 879 (8th Cir. 
2000); Med. Lab’y Mgmt. Consultants v. Am. Broad. Cos,, Inc., 306 F.3d 806, 826 (9th Cir. 2002). 

178 9 LOUIS R. FRUMER & MELVIN I. FRIEDMAN PERSONAL INJURY: ACTIONS, DEFENSES, 
DAMAGES § 43.03 (2025). 

179 See, e.g., McNamara v. Kuehne, No. 22-CV-47 (NEB/DJF), 2023 WL 2189980, at *4 (D. 
Minn. Feb. 6, 2023); Russ v. Causey, 732 F. Supp. 2d 589, 609 (E.D.N.C. 2010), aff’d in part, 468 
F. App’x 267 (4th Cir. 2012); Desmond v. Phillips & Cohen Assocs., Ltd., 724 F. Supp. 2d 562, 
569 (W.D. Pa. 2010); but see, e.g., Freeland v. Fin. Recovery Servs., Inc., 790 F. Supp. 2d 991, 996 
(D. Minn. 2011); Norris v. PNC Bank, N.A., No. CV ELH-20-3315, 2022 WL 2193303, at *2 (D. 
Md. June 16, 2022) (ruling out punitive damages for plaintiffs due to lack of defendant malice). 

180 Eli A. Meltz, No Harm, No Foul? “Attempted” Invasion of Privacy and the Tort of Intrusion 
Upon Seclusion, 88 FORDHAM L. REV. 3431, 3438–45 (2015); DOBBS, HAYDEN, & BUBLICK, supra 
note 24  at 862. 
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held that even if the conduct would merit punitive damages, it is not 
necessarily outrageous.181 

The torts of intrusion upon seclusion and private disclosure of public facts 
require a level of outrageousness to prevail on the merits, which is typically 
followed by punitive damages.182 My review of recent and important 
Restatement privacy cases reveals that courts actually do conform to this 
principle. If plaintiffs can establish standing, plaintiffs can make a prima 
facie case, and compensatory damages are available, the punitive damages 
claims go through as well. 

A standard of offensiveness higher even than the general standard for 
punitive damages is built into the common law privacy torts.  This goes to 
the roots of both the privacy tort and punitive damages in notions of 
offensiveness. 

The dignitary nature of the privacy interest, combined with its property-
like nature, makes punitive damages more likely to be appropriate in privacy 
matters than in the general case. This makes it particularly important that 
punitive damages be available for privacy wrongs and justifies the 
availability of punitive damages in new privacy legislation. I will propose a 
framework for evaluating when punitive damages are most likely to be proper 
in privacy matters. Broadly, from the retributive perspective, what we are 
looking for is “ill will.“ In privacy, considering when ill will is present 
depends on (1) the type of privacy violation, (2) repeated action in light of 
actual or constructive notice to cease, and (3) the presence of a relationship 
of trust.  This discussion will reveal that, given the dignitary nature of privacy 
wrongs, this is an area where the availability of punitive damages is 
particularly important, given the retributive goal for punitive damages. 

 
181 See Porter v. Staples the Off. Superstore, LLC, 521 F. Supp. 3d 1154, 1161 (D. Utah 2021) 

(“Additionally, conduct is not outrageous “merely because it is tortious, injurious, or malicious, or 
because it would give rise to punitive damages, or because it is illegal.”); Hoy v. Angelone, 554 Pa. 
134, 151 (Pa. 1998) (liability for punitive damages only when the conduct “is so outrageous in 
character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be 
regarded as atrocious, and utterly intolerable in a civilized society”); O’Bryan v. KTIV Television, 
868 F. Supp. 1146, 1164 (N.D. Iowa 1994). 

182 While not included in the appropriation tort expressly, appropriation often require a gloss of 
offensiveness anyway. Framers may not have added the offensiveness prong to appropriation 
because the cases pointed to the conclusion that theft of a person’s image for profit is per se 
offensive. 
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Punitive damages, if they are justifiable anywhere, should be available 
for request by privacy plaintiffs. This is because of the nature of the right 
generally. 

What sort of right is privacy? It is a dignitary interest, a precondition for 
actualizing one’s personhood, and the right to autonomy and self-
determination that is the bedrock presupposition in any liberal democracy.183 
Dignity speaks to a person’s intrinsic worth rather than some external or 
consequentialist value arising from that person.184 It is also a quasi-property 
interest, that is to say, a relationship between individuals and the background 
legal and social.185 Both dignitary rights and property-related torts are often 
associated with punitive damages.186 Plaintiffs were most likely to request 
and also most likely to receive punitive damages in matters where dignitary 
rights are at stake.187   

This matches what courts actually do in punitive damages, as well as the 
interests that legislatures choose to be sure to permit punitive damages for. 
Punitive damages are more likely to be requested and awarded for dignitary 
torts that are an affront to a person’s character or important characteristics, 
notably defamation and employment discrimination.188 Punitive damages are 
also more frequently requested for violations of property torts.189 This is 
important because of property’s close historical relationship with privacy.190 
Protection of property rights was an important safeguard against intrusions 
of the privacy interests of owners, both by the government and by private 
actors.191 Property’s relationship with privacy extends to the way in which 
the right is constructed, which is as a quasi-property interest where the 

 
183 NEIL RICHARDS, INTELLECTUAL PRIVACY: RETHINKING CIVIL LIBERTIES IN THE DIGITAL 

AGE (2014); Dorota Mokrosinska, Privacy and Autonomy: On Some Misconceptions Concerning 
the Political Dimensions of Privacy, 37 LAW & PHILOS. 117 (2018). 

184 Denise G. Reume, Indignities: Making a Place for Dignity in Modern Legal Thought, 28 
QUEEN’S L. J. 61, 87 (2002). 

185 Lauren Henry Scholz, Privacy as Quasi Property, 101 IOWA L. REV. 1113, 1113 (March, 
2016). 

186 See supra Part I. 
187 Vidmar & Holman, supra note 40 and accompanying text. 
188 Id. at 863. 
189 Id. 
190 Abraham Bell & Gideon Parchomovsky, The Privacy Interest in Property, 167 U. PA. L. 

REV. 869, 881–82 (2019). 
191 Id. 
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boundaries of intrusion are set by the parties’ understandings of one another 
and expected social norms.192 

The privacy interest covers a wide variety of fact patterns. Daniel Solove 
and Danielle Citron have recently compiled a taxonomy of privacy harms, 
which includes physical harms, economic harms, reputational harms, 
psychological harms, autonomy harms, discrimination harms, and 
relationship harms.193 

Under the Restatement (Second) of Torts, in addition to compensatory 
damages, a successful plaintiff may recover punitive damages and other 
equitable remedies.194 

Prevailing in privacy cases is uncommon, for a variety of reasons 
discussed extensively in the literature.195 Yet there are Information Age cases 
(which this paper loosely defines as post 1950, following the science and 
technology studies literature) where the plaintiff not only prevailed but was 
awarded punitive damages. 196 This Article, for the first time, compiles these 
cases in an attempt to understand what characteristics cases where plaintiffs 
have been awarded punitive damages have. 

Many of the cases are sexual privacy cases. Danielle Citron has defined 
sexual privacy as “the behaviors, expectations, and choices that manage 
access to and information about the human body, sex, sexuality, gender, and 
intimate activities.“197 One example of a recent case is Peterson v. 
Moldovsky.198 In this case, the plaintiff sued her former boyfriend after he 
sent an email message including sexually explicit photos of the plaintiff.199 
Plaintiff prevailed on a theory of public disclosure of private facts.200 

 
192 Scholz, supra note 185, at 1129. 
193 Danielle Citron and Daniel Solove, Privacy Harms, 102 B.U. L. REV. 793, 831 (2022). 
194 RESTATEMENT (SECOND) OF TORTS § 652H (AM. L. INST. 1977). 
195 Elizabeth De Armond, A Dearth of Remedies, 113 PENN ST. L. REV. 1 (2008); Citron, supra 

note 193, at 793; M. Ryan Calo, The Boundaries of Privacy Harm, 86 I.N.L.J. 1131 (2011); Ryan 
Calo, Privacy Harm Exceptionalism, 12 COLO. TECH. L. J. 361 (2014); Scholz, supra note 11, 662–
63. 

196 E.g., ALVIN TOFFLER, THE THIRD WAVE 9-11 (1980) (defining the agricultural age, 
industrial age and information age, and sets the start of the information age at around 1955). But see 
Richard Clarke, Hostile State Disinformation in the Information Age, 6 J. FREE SPEECH L. 187, 190 
(stating the information age began the end of the cold war). 

197 E.g., Danielle Citron, Sexual Privacy, 128 YALE L. J. 1870, 1871 (2019). 
198 No. 07-2603-EFM, 2009 WL 3126229 (D. Kan. Sept. 29, 2009). 
199 Id. at *1. 
200 Id. at *5. 
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Another category of private harms where punitive damages have been 
awarded is when it involves a physical or psychological intrusion into a 
person’s home. Courts have often placed a particular premium on privacy 
invasions that involve a physical trespass into the home.201 

CBM of Central Arkansas v. Bemel, a debt collection case.202 The plaintiff 
sued after the defendant collection agency repeatedly called her at work and 
at home over a period of ten months to recover a small unpaid balance on a 
hospital bill for her son, who had been hospitalized after attempting 
suicide.203 Plaintiff was awarded $1,000 in compensatory damages, and 
$4,000 in punitive damages.204 

In a more recent case, AAA T.V. & Stereo Rentals, Inc. v. Crawley, the 
plaintiff’s rented TV was repossessed when she was a week behind in making 
payments.205 To effect the repossession, the defendant’s employees forced 
open her front door and removed the television while the plaintiff was at 
work.206 She testified that she had been called off the assembly line, and she 
was embarrassed and frightened for her children when she learned that 
unknown intruders had broken into her home.207 On her invasion of privacy 
claim, the jury awarded $4,590 in compensatory damages and $15,000 in 
punitive damages.208 

The trends in the cases we see are not only categorizable by subject 
matter. Deeper themes connect the privacy cases where punitive damages 
were awarded. 

Given that at common law meeting the elements for tort privacy also 
supports a claim for punitive damages, a pattern that can be seen both in 
theory and in court opinions, it would be perverse to disallow punitive 
damages for privacy claims. The common law and history of privacy wrongs 
tells us that maintaining collective norms of interpersonal recognition with a 
minimal level of dignity is why privacy is a wrong the law takes interest in 
in the first place. There is a growing consensus in civil society and academe 

 
201 E.g., Kyllo v. United States, 533 U.S. 27 (2001) (holding thermal imagining devices to 

monitor a person’s home unconstitutional). 
202 623 S.W.2d 518 (1981). 
203 Id. at 519. 
204 Id. 
205 AAA T.V. & Stereo Rentals, Inc. v. Crawley, 679 S.W.2d 190, 191 (Ark. 1984). 
206 Id. 
207 Id.   
208 Id. 
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alike that a large part of the benefit that privacy rights bring are collective to 
society, as opposed to accruing solely to the individual.209 

Yet privacy is also an individual right, and when individuals seek 
recourse. Individuals and groups still need an avenue to contest and seek 
relief for invasion that impacted them directly.210 Punitive damages for these 
individual wrongs shows how the degradation of individuals in society chip 
away at our collective civil rights by lowering and coarsening our 
expectations of individual dignity. Punitive damages are comparable to the 
criminal mode, which has it that in committing a crime, the criminal has 
wronged all of society. Punitive damages reflect the duality of privacy; it is 
at once a right that belongs to individuals yet protecting that individual right 
leads to important collective goods of public health and free-thinking public 
discourse.211 

III. NEXT STEPS 

Fines and penalties have long been a feature of administrative privacy 
regulation in the United States and abroad.212 The Article has shown that 
penalties for privacy wrongs—in the form of punitive damages—also have a 
place in the common law of privacy. This Part now considers what might be 
done by courts and legislatures to make punitive damages predictably 
available in privacy cases or to successful privacy plaintiffs. Before 
concluding, I will go on to suggest some other ways in which privacy’s 
punitive impulse may be channeled—namely, the criminal law and through 
a public trust in personal data. 
 

209 See Joshua A. T. Fairfield & Christoph Engel, Privacy as a Public Good, 65 DUKE L. J. 385, 
387 (2015); Julie Cohen, What Privacy is For, 125 HARV. L. REV. 1904, 1905 (2013). See also 
Yafit Lev-Aretz & Aileen Nielsen, Privacy As A Matter of Public Health, 26 COLUM. SCI. & TECH. 
L. REV. 107 (2024); Sundar Pichai, Privacy Should not be Luxury Good, NYTIMES, (May 07, 2019) 
https://www.nytimes.com/2019/05/07/opinion/google-sundar-pichai-privacy.html (“[P]rivacy 
cannot be a luxury good offered only to people who can afford to buy premium products and 
services. Privacy must be equally available to everyone in the world.”). 

210 Margot E. Kaminski, The Case For Data Privacy Rights (Or, Please, a Little Optimism), 97 

NOTRE DAME L. REV. REFLECTION 385, 386 (2022). 
211 See generally NEIL RICHARDS, INTELLECTUAL PRIVACY (2015). 
212 See Angela S. Gassner, The Right to Delete: Protecting Consumer Autonomy in Direct-to-

Consumer Genetic Testing, 12 U.C. IRVINE L. REV. 267, 300 (2021) (describing administrative fine 
system under California state law); Erin Hilliard, The GDPR: A Retrospective and Prospective Look 
at the First Two Years, 35 BERKELEY TECH. L.J., 1245, 1247–49 (2020); Daniel J. Solove & 
Woodrow Hartzog, The FTC and the New Common Law of Privacy, 114 COLUM. L. REV. 583, 615–
16 (2014). 
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This Article has provided some guidance for courts mapping out the case 
law. With the way privacy is talked about in the media and in law reviews, it 
is surprising that any privacy plaintiffs prevail at all, much less prevail with 
respect to punitive damages. Canvassing the case law tells a different story, 
and awareness of that is important. Courts, as a general rule, are hesitant to 
recognize liability based in outrageousness, and both the privacy torts and 
punitive damages often are so grounded.213 As discussed earlier, they are 
hesitant to grant relief based on offense without clear guidelines from the 
case law or legislatures.214 

Yet decades of case law have distilled some patterns in terms of what 
outrageousness means; instead of looking to their own interpretations of what 
is outrageous ad hoc, courts can turn to what draws together the fact pattern: 
Interference with a person’s home, body, or ability to support themselves in 
order to gain advantage over them. The novel insight of this Article is 
bringing employment and debt collection as a core part of the privacy interest. 
In a quantifiable way, a person’s access to employment and credit215 is a 
precondition for their ability to live a full life and participate in society. This 
provides support for an approach to privacy that regards it as a precondition 
for human flourishing, not just control over information, a view which has 
support in existing jurisprudence.216 

Now I will distill what these cases have shown into a framework for 
evaluating when punitive damages are proper in privacy matters. It is 
important to highlight what is not in in this prescriptive framework. An open-
ended evaluation of whether or not the defendant’s behavior is outrageous is 
not part of it. This is for at least two reasons, one fairly facile, the other more 
fundamental. First, the elements of many privacy wrongs require 
“outrageousness“ or widespread social approbation as an element of the 
substantive case, so having it clear the same hurdle twice seems arbitrary. 
Secondly, and more fundamentally, outrageousness simply is not an effective 
limiting factor in modern jurisprudence and should be abandoned in favor of 

 
213 See, e.g., CBM of Cent. Ark. v. Bemel, 623 S.W.2d 518, 519–520 (Ark. 1981). 
214 See e.g., Cox v. Keystone Carbon Co., 861 F.2d 390, 395 (3d Cir. 1988). 
215 Abbye Atkinson, Rethinking Credit as Social Provision, 71 STAN. L. REV. 1093, 1093–94 

(2019) (describing and critiquing the notion of credit). 
216 Paul Gewirtz, Privacy and Speech, 2001 SUP. CT. REV. 139, 198–99 (2001) (describing 

some evidence for privacy as a precondition for human flourishing in the Supreme Court’s 
jurisprudence while acknowledging there is no single view that has dominated among justices). 
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more specific criteria where possible.217 Historically, the idea of 
outrageousness as a limiting principle in tort gained momentum in the mid-
20th century.218 There was both a recognition that non-physical harms needed 
to be protected at law, and an understanding that without clear limits, the 
evidentiary ease of proving non-physical harms could lead to 
overcompensation to victims and abuse of the court system for harassment.219 
The tort of intentional infliction of emotional distress and the privacy torts 
were a central part of this discussion. But what does outrageousness even 
mean? Outrageousness is a vague term that is parasitic on many assumptions 
about widespread social agreement to certain premises. 

It is unclear if such a consensus ever existed, but if it ever did, that is torn 
asunder now. The idea that every human’s dignity matters and that there is 
behavior that should not be performed against others, no matter what, is not 
uncontroversial today in American law and culture. Even where there is no 
conscious disagreement with these propositions, the prevalence of cost-
benefit analysis and efficiency-based approaches to law in the judiciary and 
public may make many decision makers believe that considering such things 
directly is orthogonal to law’s purpose. Principles like outrageousness are 
flattened into broad-based, speculative cost-benefit analysis exercises for 
those who believe law’s main role is to maximize societal utility. For a 
framework for assigning punitive damages to work, it needs to be usable by 
the audience of people who are applying the law. Deploying outrageousness 
as a standard is an invitation to have the standard consistently be failed by 
those who do not accept the premise behind a deontological approach to 
ethics. 

The trends in the common law that I have identified should be a call to 
action for legislatures. In the latter half of the 20th century, a series of federal 
statutes cropped up providing protection from aggressive debt collection and 
telemarketing practices.220 This was based on common law solicitude for 

 
217 See generally Patricia Sánchez Abril & Alissa del Riego, Judging Offensiveness: A Rubric 

for Privacy Torts, 100 N.C. L. REV. 1557, 1560–62 (2022) (while critical of the concept of 
outrageousness Sánchez Abril and Alissa del Riego propose a framework by which it may provide 
clearer guidance for courts). 

218 Richards & Solove, supra note 146, at 1897–898. 
219 Id. at 1900–01. 
220 See Telephone Consumer Protection Act, 47 U.S.C. § 227; Fair Debt Collection Practices 

Act, 15 U.S.C. § 169; Fair Credit Reporting Act (FCRA), 15 U.S.C. § 1681. 
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aggressive debt collection practices.221 There is precedent for common law 
patterns serving as inspiration for reinforcing rights.222 Legislation shores up 
values already in the common law, protecting what is valuable while 
providing more reliable protection to affected people by providing firm 
guidance to courts. 

Legislatures have already begun suggesting that courts take privacy more 
seriously. A reason for the increase in privacy cases in my data set may well 
be the rise of the globally influential European Union General Data 
Protection Regulation, as well as the growing chorus of states that have 
passed privacy legislation at the state level.223 But legislatures should do more 
than just send an expressive message that privacy should be protected; while 
valuable, without an enforceable element, this does little to protect privacy.224 

The simplest and most meaningful thing a legislature could do is remove 
the requirement to show compensatory damages as a prerequisite for punitive 
damages. Compensatory damages are not easy to show in privacy cases, so 
they prevent punitive damages from being given to successful plaintiffs. 
Given the close relationship between the elements of privacy and punitive 
damages, it makes sense that in some cases, the primary source of relief could 
be punitive damages. This could also give plaintiffs additional bargaining 
power in settlement negotiations where privacy claims survive motions to 
dismiss.225 
 

221 Ryan Karerat, Close Enough to Stand?: Reconsidering the Fair Debt Collection Practices 
Act’s Relationship with the Right to Privacy, 91 FORDHAM L. REV. 2353, 2372 (2023). 

222 Charles W. Wolfram, The Constitutional History of the Seventh Amendment, 57 MINN. L. 
REV. 639, 640–42 (1973). E.g., State v. Doe (2021-38), 172 Idaho 292, 294 (2023) (The stand your 
ground statute codifies aspects of Idaho self-defense law that have existed for over 100 years at 
common law); Cummins Great Lakes, Inc. v. Cam Constr. Co. (In re Cam Constr. Co.), 248 B.R. 
134, 135 (Bankr. W.D. Wis. 2000) (Statutes such as Wis. Stat. § 779.41 are generally codifications 
of common law lien rights); E. Britt Bailey, From Sea to Rising Sea: How Climate Change 
Challenges Coastal Land Use Laws, 33 U. HAW. L. REV. 289, 301–08 (2010) (describing how states 
explicitly recognize common law principles of law as the basis for statutes outlining climate-related 
management strategies). 

223 See supra note 175 on the increasing number of intrusion upon seclusion cases. General 
Data Protection Regulation, INTERSOFT CONSULTING, https://gdpr-info.eu (last visited May 30, 
2025); US State Privacy Legislation Tracker, INT’L ASS’N OF PRIV. PROS., 
https://iapp.org/resources/article/us-state-privacy-legislation-tracker/ (last updated 28 May 2025). 

224 See generally Nathan Cortez & Lindsay F. Wiley, Hortatory Mandates, 91 GEO. WASH. L. 
REV. 617, 620 (2023). 

225 E.g., In re Facebook, Inc. Internet Tracking Litig., 956 F.3d 589, 606 (9th Cir. 2020); In re 
Nickelodeon Consumer Priv. Litig., 827 F.3d 262, 294 (3d Cir. 2016); Carroll v. USAA Sav. Bank, 
No. CV 3:16-11120, 2017 WL 811491, at *5 (S.D.W. Va. Mar. 1, 2017) (privacy claim survives, 
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Congress and state legislatures should consider legislation that makes 
punitive damages available to privacy plaintiffs notwithstanding the 
availability of compensatory damages. Several federal statutes protecting 
privacy are instructive on what to do and what to avoid with respect to 
allowing relief to be given, even when compensatory damages cannot be 
shown. The TCPA offers language that unambiguously does this, and 
legislatures can imitate it.226 Clear and unambiguous language is needed 
because courts have construed the Stored Communications Act and Privacy 
Act against making punitive damages available for intrusions under those 
statutes.227  If Congress acts, it should also avoid state tort immunity for the 
common law privacy torts to ensure they remain a reservoir of 
accountability.228 

Determinations to award punitive damages are, by their very nature, fact-
intensive, based on a finding of ill will on the part of the defendant.229 There 
will be limits on how predictable the presence and extent of punitive damages 
can be. This is why per se scope limitations can be useful guidelines. Yet, on 
the other hand, judicial or statutorily created safe harbor guidelines could be 

 

TCPA claim fails); Humphrey v. U.S. Bank, N.A., No. 11-CV-272-GKF-PJC, 2012 WL 3686272, 
at *6 (N.D. Okla. Aug. 24, 2012) (common law privacy claims surviving motion to dismiss). 

226 (3) Private right of action 

A person or entity may, if otherwise permitted by the laws or rules of court of a State, bring in an 
appropriate court of that State– 

(A) an action based on a violation of this subsection or the regulations prescribed under this 
subsection to enjoin such violation, 

(B) an action to recover for actual monetary loss from such a violation, or to receive $500 in 
damages for each such violation, whichever is greater, or 

(C) both such actions. 

If the court finds that the defendant willfully or knowingly violated this subsection or the regulations 
prescribed under this subsection, the court may, in its discretion, increase the amount of the award 
to an amount equal to not more than 3 times the amount available under subparagraph (B) of this 
paragraph. 

47 U.S.C. § 227. 
227 E.g., Seale v. Peacock, 32 F.4th 1011, 1026 (10th Cir. 2022); but see Domain Prot., LLC v. 

Sea Wasp, LLC, No. 4:18-CV-792, 2020 WL 2557043, at *14 (E.D. Tex. May 20, 2020) (“[A]ctual 
damages are not required for punitive damages under the SCA.”); Chadha v. Chopra, No. 12 C 
4204, 2012 WL 6044701, at *4 (N.D. Ill. Dec. 5, 2012) (“The federal courts are in agreement that 
a party can recover punitive damages and attorneys’ fees even without proving actual damages 
under the SCA”). 

228 See De Armond supra note 195, at 8 (discussing the problem with state tort immunity in the 
context of FCRA). 

229 See discussion supra Part II. 
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used by bad faith actors to avoid accountability for wrongs taken with clear 
ill will. First, I will examine how well general objections to punitive damages 
play for providing relief for privacy wrongs. Second, I will consider 
strategies for limiting punitive damages: (1) limiting classes of individuals 
from punitive damages (for example, small businesses) and (2) placing caps 
on punitive damages. The aim is not to advocate for or against these 
strategies, but rather to outline what the goals of these limits are and how to 
evaluate whether or not a particular limiting principle is achieving its goal. I 
will conclude with some remarks on grounding the role of limits on relief. 

Lessons for how to measure punitive damages with due process in mind 
could be learnt from other areas of remedies law where problems of 
measurement present similarly. Statutory damages in intellectual property 
also track harms that are not limited to compensation. The history of 
copyright law and potential avenues for reform are instructive for how due 
process concerns for measuring privacy damages could be framed for 
privacy.230 

An alternative way of characterizing the relief an aggrieved privacy 
plaintiff needs is as vindicatory. Vindicatory damages are damages that are 
awarded to restore a right that has been violated.231 They are closely related 
to punitive damages insofar as there is no clear method to quantify them, and 
speak to something like the resilience and revenge interests described in Part 
I. The standing for individuals so impacted has recently been affirmed by the 
Supreme Court. The Supreme Court ruled in a recent 8-1 decision that a 
request for nominal damages satisfies the redressability element necessary 
for Article III standing, even if the claim is based on a completed violation 

 
230 See generally Pamela Samuelson & Tara Wheatland, Statutory Damages in Copyright Law: 

A Remedy in Need of Reform, 51 WM. & MARY L. REV. 439, 444–45 (2009) (describing the history 
of statutory damages in copyright law, describing how due process limits their allocation, and 
suggests principles for reform, including reduced minimum damages for innocent infringement in 
close fair use cases, awarding minimum statutory damages in cases of ordinary infringement, and 
focusing on deterring the specific defendant rather than sending a message to the public at large). 

231 Stephen A. Smith, Duties, Liabilities, and Damages, 125 HARV. L. REV. 1727, 1755 (2012). 
(“As is true of punishment, there is no uniquely correct method for quantifying vindicatory damages 
or for vindicating rights generally. In theory, a court might vindicate a victim’s rights by forcing the 
wrongdoer to apologize. However, forcing payment of damages can carry the same message. And 
forcing payment of money, aside from being easily administered and respectful of the wrongdoer’s 
dignity, has the important virtue that it can be imposed in varying amounts in order to reflect the 
seriousness of the particular rights infringement. If damages are to vindicate private law rights, then 
like criminal punishment, damages must be seen as proportionate to the wrong.”). 
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of a legal right.232 The plaintiff’s inability to quantify his damages in 
economic terms did not bar him from demanding nominal damages.233 The 
literature on vindictive damages, more developed outside the United States, 
has, based on this opinion, seems to have increasing influence in this 
country.234 This is a promising alternative frame through which to understand 
non-compensatory relief for privacy wrongs. 

Whether the relief is through punitive damages or another avenue, the 
previous parts have suggested that the way judges, legislatures, and the public 
respond to privacy violations requires relief that goes beyond compensation. 

This Article takes the general position that if punitive damages are to be 
limited, they should be limited by subject matter, not generically. This limits 
the potential for underdeterrence and increases the likelihood of a fit between 
the limits and goals of policymakers. It also encourages legislatures to revisit 
the question of fit between the actual limits put on punitive damages and the 
legislature’s punishment and retribution goals. Limits that cast too broad a 
brush can compound the effects of statutory obsolescence.235  Also, given the 
law’s coercive power, relying on a rationale that is too broad and general, 
either in terms of ideology or subject matter, risks losing legitimacy because 
of the plurality of views citizens hold.236 Underlying general principles can 
assist in justifying rules, especially when they are pluralist.237 

Any right that individuals have in a system with multiple goals must be 
conditioned in some way. However, the limitations on the right must be 
principled. Arbitrary limitations on enforcement for fear a right gets “out of 
control“ do not provide either justice or comfort for concerns of inappropriate 
actions. Rationales for a limit on the availability of a right or caps on damages 
should be substantively justified, which is what this Article has done for 
privacy wrongs. Without an understanding of what punitive damages do in 
privacy actions, one cannot understand what is being lost by denying punitive 

 
232 Uzuegbunam v. Preczewski, 592 U.S. 279, 280 (2021). 
233 Id. 
234 See Sadie Blanchard, Nominal Damages as Vindication, 30 GEO. MASON L. REV. 227, 227 

(2022). 
235 See GUIDO CALABRESI, A COMMON LAW FOR THE AGE OF STATUTES 2–3 (Harvard Univ. 

Press Ed. 2009). 
236 Stephen A. Smith, Intermediate and Comprehensive Justifications for Legal Rules, in 

JUSTIFYING PRIVATE RIGHTS 63, 63–84 (Simone Degeling, Michael Crawford & Nicholas Tiverios 
eds., Sept. 2020). 

237 Kenneth W. Simons, Justifying and Categorizing Tort Doctrines: What is the Optimal Level 
of Generality?, 14 J. TORT L. 551, 557 (2021). 
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damages to classes of particular plaintiffs, and therefore, one cannot assess 
whether or not the goals of punitive damages are impermissibly compromised 
by that limit. So, if we don’t know what punitive damages are meant to do, 
we can’t really be sure if the limits we put on them are sufficient. The lack of 
principle behind limiting punitive damages is why open-ended concerns 
about punitive damages remain despite a rise in limitations on them over the 
past forty years.238 Without a principled benchmark, it’s equally impossible 
to know when limits are excessive or insufficient. 

If a limit is predictable but arbitrary, it is less just than a less predictable 
rule that is grounded in reason and policy.239 Predictability in actions or 
extent of damages is frequently brandished as a rationale for limiting relief.240  
The appeal is that it is a method for paring down litigation that does not have 
to touch upon difficult questions of morality or policy. But judges and 
legislators should not excuse themselves from important areas of 
policymaking simply because the line-drawing exercise is hard and may lead 
to close questions in hard cases. A liberal state is obligated to provide 
reasonable protections for citizens. Protections against being subject to 
dehumanizing cruelty is one of them. What is more, the liberal state also 
arguably must create conditions for autonomous citizens. While 
predictability is a laudable goal in edge cases, it is not a whole cloth substitute 
for a principled reason for why we have punitive damages in the first place. 
The patchwork of unpredictable rules and broad dissatisfaction with limits on 
punitive damages is an outgrowth of the lack of agreement on what punitive 
damages are for, to begin with.241 To be satisfied with limits, we must know 
what we are limiting. 

Having clarified that a subject matter limitation itself is a useful method 
for limiting punitive damages, I will now discuss how punitive damages for 
privacy wrongs can be limited. While the Restatement torts are instructive in 
terms of the basic justification of privacy torts and outlining their relationship 
with them, they are known to be at once underinclusive and overinclusive. 

 
238 Sebok, supra note 45, at 959–60. 
239 Cf. Robert F. Weber, Will the “Legal Singularity” Hollow Out Law’s Normative Core?, 27 

MICH. TECH. L. REV. 97 (2020) (arguing that emerging technology enables perfect predictability of 
result, but that underlines other significant principles in the law, stating “lawyers should avoid an 
uncritical embrace of predictive technologies in pursuit of a shrunken ideal of predictability that 
might ultimately require them to throw aside much of the normative ballast that has kept the liberal 
legal order stable and afloat.”) 

240 See Shawn J. Bayern, Against Certainty, 41 HOFSTRA L. REV. 53, 55 (2012). 
241 Sebok, supra note 45, at 976–77. 
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That is, they’re both ossified in the facts of cases from a pre-information 
age.242 Statutory law on either the state or federal level could clarify and 
improve on these torts. One of the ways statutory law could do this is by 
clarifying and limiting the circumstances under which punitive damages are 
available for privacy wrongs. 

Statutory law should protect privacy by clearly limiting when punitive 
damages are available. If a legal rule is vague, it becomes more subject to 
due process concerns stemming from insufficient notice. Furthermore, if the 
standard for when punitive damages is unclear, privacy claims may be readily 
dispensed with at the motion to dismiss phase as being improbable. Clear 
standards from the legislature for when a privacy plaintiff may seek punitive 
damages will aid in allowing cases that most clearly implicate the public 
interest in maintaining a baseline standard of human dignity among the 
population to go forward. Having a vague standard for punitive damages for 
privacy wrongs hurts plaintiffs by limiting their functional access to courts. 

The case law is instructive for possible principled ways to limit punitive 
damages for privacy wrongs. Punitive damages were discussed most 
frequently in cases with the following themes: employee privacy, debt 
collection, trespass to the home, sexual privacy, and medical privacy. 
Punitive damages for privacy wrongs could be limited to these categories. 
Cases that were class actions were rare in the set of cases I examined. Punitive 
damages could be limited to cases where individuals sued on their own 
behalf. Finally, using attorney’s fees as a measure for punitive damages has 
precedent in the case law. 

There are some ways to limit punitive damages that have less promise. 
Punitive damages should not be limited to cases where there is conscious 
intent by the defendant to harm the plaintiff. The purpose of punitive 
damages should be defined for privacy wrongs as providing a reckless 
indifference to the humanity of the plaintiff, to the point that the plaintiff’s 
existence is burdened. Malice should either be eliminated from the standard 
or defined as a term of art that does not require a particular state of mind on 
the defendant’s part. While ill will may be relevant to a finding of punitive 
damages, or even sufficient in some cases, the caselaw shows that it is not 
necessary. 

Emotional distress should not be a necessary showing for either the 
affirmative case for privacy wrongs or for punitive damages This is a 

 
242 See Richards & Solove, supra note 146, at 1887. 
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categorical mistake occasionally made by courts.243 The case law explicitly 
rejects emotional distress as required for finding a privacy invasion or 
punitive damages.244 In fact, punitive damages are frequently disallowed for 
the intentional infliction of emotional distress tort.245 Rather, emotional 
distress is a potential measure of compensatory damages for a successful 
plaintiff.246 

I am skeptical of general caps on punitive damages, but there are ways to 
make caps compatible with the goals of punitive damages. Caps on punitive 
damages gained popularity beginning in the 1980s as a means of avoiding 
perceived absurdly large damages awards. But caps can be  blunt instruments 
that do not limit legal uncertainty sufficiently. Caps do not always respond 
to the purposes of punitive damages: deterrence and dignity.247 

With respect to deterrence, as Jason Johnston wrote, “optimal deterrence 
is not inconsistent with unlimited and variable awards, provided that the 
punitive liability test excludes false positives. Punitive damages caps could 
severely weaken incentives for safety by taking away the threat of high 
damages necessary to counteract the incentive-weakening effect of punitive 
safeguards.“248 Capping damages too low, especially given the expense and 
difficulty for seeking relief as an individual for an intangible harm, could 
easily nullify any deterrent effect that punitive damages for privacy wrongs 
may have. 

As for dignity considerations for punitive damages, ex ante, it is difficult 
to establish what the maximum level of punitive damages may be for a 
privacy wrong,  because each privacy invasion is unique.249 For example, the 
punitive damages in the Bruce Kirby case were very high relative to other 
appropriation of likeness cases, but the case also involved abusive litigation 

 
243 Gibbs v. Ernst, 615 A.2d 851 (Pa. Commw. Ct. 1992). 
244 Harbin v. Jennings, 734 So. 2d 269 (Miss. Ct. App. 1999); Pion v. Bean, 833 A.2d 1248 (Vt. 

2003). 
245 E.g., Frazier v. Harris, 266 F. Supp. 2d 853 (C.D. Ill. 2003). 
246 See Thomas v. Goodlett, No. 3:18-CV-00275-CHB-RSE, 2021 WL 11628682, at *4 (W.D. 
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against an elderly man regarding the wrongful use of his name with respect 
to his life’s work, which was a highly visible and lucrative boat type.250 

Finally, punitive damages caps can implicate social inequality; an 
arbitrary cap may limit damages to the point they are trivial for monied 
entities that are repeat players in litigation, but that same amount may still be 
relatively high for small businesses and individual defendants. Limiting the 
freedom of courts to tailor punitive damages to the facts could have unfair 
results unless the punitive damages caps are built to incorporate these 
considerations. 

Punitive damages caps should be tailored through extensive use of 
surveys, data, and artificial intelligence. The caps themselves should be 
reasoned from examining a large number of fact patterns, not from legislator 
instincts or unsupported corporate fears. There is precedent for providing a 
rigorous valuation of even a human life.251 But the measurement should be 
transparent and reasonably generous to the aggrieved. After all, setting a 
valuation in the first place is an accommodation to defendants. (cf. workers’ 
compensation) The path for determining a numerical cap on punitive 
damages should be subject to update by an administrative agency or other 
authority. 

Modern technology can make the task of setting reasonable punitive 
damages caps based on the type of privacy wrong less expensive, less 
Herculean—and thus far more realistic—than it was in the past.252 Moving 
beyond caps, personalized tailoring of punitive damages may be possible, 
determined via machine learning.253 This may be able to take into account 
differently situated defendants and plaintiffs in a more efficient and equitable 
manner than human judges working alone. There is precedent for this in the 
use of algorithms in sentencing in criminal law, though implementation 
difficulties still exist.254 Outlining the fact patterns where punitive damages 
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for privacy wrongs may be available could also prove instructive for public 
administrative approaches to privacy enforcement. This is truly fertile ground 
for algorithmic governance. Technical solutions to new problems may be 
available in the very near future if interested parties can educate legislators, 
administrative agencies, and judges about this potential. 

The next steps for punitive damages for privacy wrongs are for courts, 
ideally with the aid of federal and state legislatures, to recognize that punitive 
damages may be appropriate for privacy wrongs and to set clear limits on 
when they will be available. This will help make privacy relief more reliably 
available to plaintiffs. If punitive damages caps are determined rigorously 
with respect to particular categories of privacy harms, this will also improve 
public privacy law by providing reliable valuations to be incorporated into 
policy analysis, as well as in actuarial analysis in the private sector. 

This Article has provided a framework for evaluating rationales for 
punitive damages in privacy matters, and from that, has evaluated what must 
be considered in placing limits on the availability of punitive damages. It is 
well established at law that punitive damages should be available in some 
cases, but the justification for why they are available is often obscure.255 This 
is ultimately due to the fact that the historical and doctrinal rationale for 
punitive damages is plural: it is about both punishment and deterrence.256 
Pluralism should be explicitly embraced in legal argumentation,257 and 
punitive damages provide a clear example of an area of law where doing so 
is critical.258 The approach this Article has taken has focused on reconciling 
the two objectives of punitive damages in a particular subject matter area, 
which is more feasible than providing a formula for how to achieve that in 
all cases. It provides clarity and legitimacy, which is particularly needed in 
the discourse about privacy.259 

While this Article has shown that the punitive impulse is important to the 
concept of privacy in tort, not all privacy wrongs that provoke our punitive 
impulse are best addressed with punitive damages. And so stakeholders and 
policymakers should also look outside of tort law with an eye to punitive and 

 
255 See supra Part I. 
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259 See generally Calo, supra note 195. 



SCHOLZ PUBLISHING DRAFT (DO NOT DELETE) 6/27/2025  11:28 AM 

2025] PRIVACY AND THE PUNITIVE IMPULSE 381 

other supra-compensatory forms of relief. While criminalization of privacy 
wrongs has increased in the previous decade or so, most notably in the area 
of nonconsensual pornography,260 there is potentially room for greater use of 
the criminal law in protecting privacy.261 Another possible path is the use of 
some form of the public trust doctrine to protect personal information. Data 
protection and privacy have long been observed to have structural 
commonalities with environmental law insofar as they both speak to 
collective goods that implicate private rights.262 Data protection approaches 
that allow the state to step into the shoes of the intruded-upon collectives in 
terms of data misuse could be a public law path to implementing privacy’s 
punitive impulse, where many of the relevant claims would be too diffuse or 
require too much nonpublic information for private actors to hold wrongdoers 
accountable.263 

CONCLUSION 

This Article has contributed to the literature in several ways. First it has, 
for the first time, provided a survey of punitive damages as they appear in 
privacy matters. Second, it provides a framework for determining when it is 
justifiable to award punitive damages for privacy wrongs, and delineates 
considerations for evaluating bright line safe harbors from punitive damages. 
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It has also contributed to the broader theoretical discussion about the 
structure and justification of punitive damages by providing a deep dive into 
a previously unexplored use case. Finally, by contextualizing privacy among 
its fellow intentional torts and dignitary torts, the Article encourages scholars 
and policymakers alike to decenter compensation from privacy relief. The 
standard accident-prevention story animating most modern analysis of torts 
does not comfortably apply to intentional torts like privacy. The punitive 
impulse is one of several public values underlying privacy law and counsels 
continued availability of punitive damages in tort privacy matters and 
expanded criminalization of privacy wrongs, among other reforms. 


