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Case Law Update: A Survey of Recent
Texas Partnership and LLC Cases

Elizabeth S. Miller
Douglas K. Moll

I. Introduction

This paper summarizes recent Texas cases involving issues of partnership and limited liability company
law. This paper only includes cases that have appeared since the paper for last year’s program was prepared. Case
law surveys that include cases from prior years are available on Professor Miller’s profile page at the Baylor Law
School web site.

1L Recent Texas Cases Involving Partnerships
A. Creation/Existence of General Partnership

Smith v. Insurance Adjusters Group, LLC, No. 2:21-cv-00068-JRG-RSP, 2022 WL 1517026 (E.D. Tex.
Apr. 29, 2022).

Applying the five factors from the Texas Business Organizations Code that indicate the creation of a
partnership, the court concluded that there were multiple genuine issues of fact and that the plaintiffs’ summary-
judgment evidence, if credited, provided sufficient support for the satisfaction of most of the factors. The court thus
denied the defendants’ motion for summary judgment on the issue of the creation of a partnership between the
parties.

A central issue in this case was the plaintiffs’ claim that Duane Smith and William Cox orally agreed to
form a partnership in 2017 to conduct a public adjusting business for insurance claims. Smith and Cox began
working together on public adjusting in 2017. On January 16, 2020, Smith and Cox both signed a handwritten
“Letter of Intent,” which stated that “[o]ur intent is to establish an equal partnership between Bill Cox & Duane
Smith for Insurance Adjusters Group, LLC.” Defendants Insurance Adjusters Group, LLC and Cox argued that
Smith and Cox had discussed forming a partnership, but at most possessed an “agreement to agree [to form a
partnership],” which the parties never consummated. The defendants filed a motion for partial summary judgment
regarding the existence of a partnership. The court ultimately denied the defendants’ motion because multiple
genuine issues of fact existed.

The court evaluated whether a partnership existed based on the five non-exclusive factors in § 152.052 of
the Texas Business Organizations Code. The court acknowledged that Texas case law indicates that more than one
of the factors must be found in order to establish a partnership, but the court stated that the plaintiffs offered
summary-judgment evidence that, if credited, could satisfy most of the factors. The court briefly addressed the
summary-judgment evidence as to each factor.

The first factor is “receipt or right to receive a share of profits of the business.” Tex. Bus. Orgs. Code
§ 152.052(a)(1). The plaintiffs presented evidence that Smith and Cox each had a right to receive half of the gross
revenues from the venture. The defendants argued that gross revenues are distinct from profits, but the court stated
that the defendants’ argument was not a “persuasive distinction” in the context of the statute.

The second factor is “expression of an intent to be partners in the business.” Tex. Bus. Orgs. Code
§ 152.052(a)(2). The court found that the Letter of Intent and affidavits by Smith and another plaintiff satisfied this
factor.

The third factor is “participation or right to participate in control of the business.” Tex. Bus. Orgs. Code
§ 152.052(a)(3). The court found that while this factor was “heavily contested,” the plaintiffs’ deposition and
affidavit evidence arguably met this factor if credited.

The fourth factor is “agreement to share or sharing” in either the losses of the business or “liability for
claims by third parties against the business.” Tex. Bus. Orgs. Code § 152.052(a)(4). The plaintiffs attempted to
provide evidence of their contribution to a settlement with a “former IAG independent contractor.” The court stated
that this factor was “far from fully developed” and that the court’s evaluation of the evidence on this factor was not
necessary to rule on the motion.



The fifth factor is “agreement to contribute or contributing money or property to the business.” The
plaintiffs presented evidence of a check that Cox signed in the amount of $50,000 with the memo line entry “IAG
Buy in.” The parties contested whether the check, itself, or only a copy, was actually delivered to the plaintiffs.
Further, the parties did not negotiate the check. Smith also argued that he contributed property to the business in
the form of business contacts leading to new assignments.

The court stated that it was clear that many genuine issues of fact existed. According to the court, “It is also
not clear that, when this evidence is presented in its full development at trial, a reasonable trier of fact could not
find that a partnership existed for all or part of the time period at issue.” Thus, the court denied the defendants’
motion for partial summary judgment.

Bodine v. First Co., Case No. 3:20-CV-3116-BT, 2021 WL 5505562 (N.D. Tex. Nov. 24, 2021).

The magistrate judge granted the defendants’ motion to dismiss the plaintiffs’ duty-of-loyalty claim. The
magistrate concluded that plaintiffs failed to sufficiently allege that a relationship of trust and confidence existed
or that a partnership had been formed.

Plaintiffs Matt and Jason Bodine, DBS Associates, Inc. (“DBS”), and DABCO brought various claims
against defendants Jim Nation, Jeff Evans, Ryan Bricarell, and First Co., including a claim for breach of the duty
of loyalty. First Co. was a Texas corporation that manufactured parts and products for heating, ventilation, and air
conditioning systems; Nation, Evans, and Bricarell were employees of First Co.

First Co. sold parts and products to distributors, called “M anufacturer’s Representatives,” who then sold
the parts and products to contractors. DBS was a California corporation, owned by the Bodines, that served as one
of First Co.’s Manufacturer’s Representatives from 1994 until 2018. DABCO was a warehousing business that
allegedly operated as an unregistered partnership between the Bodines, DBS, and the defendants for almost 20
years.

Plaintiffs alleged that, starting in 1998, defendants gradually increased lead times for First Co. inventory
purchased by DBS in order to force plaintiffs to enter into DABCO. Plaintiffs further alleged that, beginning in
2017, defendants launched an effort to force plaintiffs to quit their relationship with defendants. This effort to
“force [p]laintiffs to surrender” was allegedly waged with false statements, increased prices, and increased lead
times. According to plaintiffs, this years-long conspiracy culminated when Evans sent Bricarell to be trained by
plaintiffs on their marketing setup. After completing this training, plaintiffs alleged that “[d]efendants, and each
of them, had decided that they had learned enough from [p]laintiffs to supply a confidence level of being able to
run a renamed version of DBS on their own, without DBS’s founders.” According to plaintiffs, this allowed
defendants to terminate their contract with DBS and to end the “DABCO relationship” six months later. Plaintiffs
asserted that this termination, which they admitted was proper under DBS’s contract with First Co., revealed the
ongoing scheme perpetrated by defendants.

Plaintiffs asserted that defendants breached a fiduciary duty of loyalty stemming from (a) an informal
relationship of trust and confidence and (b) a de facto partnership. The magistrate judge granted the defendants’
motion to dismiss:

Plaintiffs next assert claims ... based on an alleged fiduciary relationship between
Defendants and DBS. Here, Plaintiffs once again assert that Defendants owed them a fiduciary
duty due to “Plaintiffs[‘] ... vulnerable position relative to Defendants.” They further argue that
Defendants breached this duty by terminating DBS’s Manufacturer’s Rep contract and then
pursuing DBS’s customer base. Plaintiffs assert a similar claim based on an alleged fiduciary
relationship between Defendants and DABCO. This fiduciary relationship, according to Plaintiffs,
was a result of the “de facto Partnership” between Plaintiffs and Defendants, wherein Plaintiffs
were dependent on Defendants in order to operate a viable business. Plaintiffs allege that
Defendants breached this particular fiduciary duty by allowing Plaintiffs to spend money “to
ascertain whether the Plaintiffs’ warehousing and distribution model was successful,” while
planning all along to end the partnership as soon as it becam e profitable.

Fiduciary duties attach in formal fiduciary relationships—such as partnerships—and in
special relationships of trust and confidence. As discussed above, special relationships must be
based on more than one party’s unilateral, subjective sense of trust and confidence in the opposing
party. And in order for fiduciary duties to attach, a special relationship must exist before and apart
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from the contract or agreement that forms the basis of the controversy. A partnership, meanwhile,
is “an association of two or more persons [carrying] on a business for profit as owners....” Tex.
Bus. Orgs. Code § 152.052(b). Texas courts employ a multi-factor, totality-of-the-circumstances
balancing test in determining whether a partnership exists. Relevant factors include whether the
alleged partners had a right to receive a share of profits of the business; whether there was an
expression of an intent to form a partnership; whether the alleged partners had a right to control
the business; whether the alleged partners agreed to share losses and liabilities of the business; and
whether the alleged partners contributed money to the business.

... Plaintiffs have not pleaded any facts establishing that any relationship of trust and
confidence existed outside of the commercial agreements that serve as the basis for this
suit—DBS’s Manufacturer’s Rep contract and DABCO’s alleged oral contract. Additionally, with
respect to DABCO, Plaintiffs have failed to plead that any single factor used to determine whether
partnerships exist was present in this case. Plaintiffs’ have thus failed to plead any legal basis for
the fiduciary duties that the Defendants allegedly breached. Therefore ... Plaintiffs have failed to
plead facts necessary to show that any special relationship, or formal fiduciary relationship, existed
between Plaintiffs and Defendants. Plaintiffs have thus failed to properly assert any cause of action
based on breach of the duty of loyalty.

Veliz v. Veliz, Civ. A. No. 6:19-CV-94, 2021 WL 4538489 (S.D. Tex. Aug. 12, 2021).

The court denied a motion for summary judgment that sought a declaration that a partnership had been
formed. The court determined that there was no conclusive evidence to declare that plaintiff and defendant were
in a partnership.

Plaintiff Felipe Veliz and defendant Vincent Veliz were brothers. Felipe claimed sole ownership of VLZ
Elite Concepts, which provided automotive services, including auto body, engine repair, and customizing services.
Felipe asserted that he filed an assumed name certificate for VLLZ Elite Concepts and that the company was labeled
as a sole proprietorship.

Vincent, on the other hand, claimed that from at least 2007-2012, VLZ Elite Concepts was a partnership
between the brothers. The court also noted the following: (1) during the alleged partnership period, the brothers did
not have a joint bank account—instead, each brother maintained a separate account that the other could not access;
(2) the brothers did not split profits and losses 50/50; (3) Vidala Trevino, the brothers’ tax preparer, stated that the
partnership was a verbal agreement; and (4) the brothers were sued individually and as VLZ Detailing (another
alleged partnership between the brothers) in the same civil action in 2010.

Vincent filed a motion for summary judgment on his declaratory judgment claim that sought a declaration
that the brothers were in a partnership from at least 2007 to 2012. The court denied the motion:

Defendants [Vincent and an affiliated company] claim that Defendant Vincent and Plaintiff
were in a partnership from at least 2007 to 2012. Under section 152.051(b) of the Texas Business
Organizations Code, “an association of two or more persons to carry on a business for profit as
owners creates a partnership, regardless of whether: (1) the persons intend to create a partnership;
or (2) the association is called a ‘partnership,” ‘joint venture,” or other name.” (2006). Section
152.052(a) gives a list of factors for determining whether a partnership has been created, including
the individuals’:

(1) receipt or right to receive a share of profits of the business; (2) expression of
an intent to be partners in the business; (3) participation or right to participate in
control of the business; (4) agreement to share or sharing: (A) losses of the
business; or (B) liability for claims by third parties against the business; and (5)
agreement to contribute or contributing money or property to the business.

TEX. BUS. ORGS. CODE ANN. § 152.052.

“Whether a partnership exists under Texas law is a question of fact.” Derrick Petroleum
Servs. v. PLS, Inc., 659 F. App’x 748, 750 (5th Cir. 2016). To determine whether a partnership
exists, the court examines the “totality of the circumstances” in its analysis of the factors listed
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above. Ingram v. Deere, 288 S.W.3d 886, 904 (Tex. 2009). Courts will generally determine that
evidence of one factor is “insufficient to establish the existence of a partnership,” but “conclusive
evidence of all five factors establishes a partnership as a matter of law.” Id. at 904.

Here, Defendants’ motion states that there was a partnership between Defendant Vincent
and Plaintiff based on two factors: profit sharing and liability to third party claims. Defendant
Vincent asserts that the parties shared profits based off the payment of taxes under a single
employer identification number (“EIN"") in 2009, 2010, and 2012. Defendants then cite a judgment
against Defendant Vincent and Plaintiff as evidence that the parties were liable to third parties as
a partnership.

The evidence Defendants offer is insufficient to establish a partnership as a matter of law.
First, Defendants only offer evidence that support two of the five factors—profit sharing and
liability to third parties. See, e.g. Derrick Petroleum Servs., 659 F. App’x at 750 (affirming the trial
court’s ruling that there was no partnership when there was only limited support for two of the five
factors). Second, the evidence Defendants do provide for these factors is limited. There is no
conclusive evidence that Defendant Vincent and Plaintiff shared profits. Their taxpayer testified
against that fact and stated that if the parties were in a partnership, they would have shared a joint
bank account, which they did not. Additionally, Defendant Vincent himself stated in his deposition
that he and Plaintiff only kept the proceeds from the work they performed individually. As the
Texas Supreme Court noted in Ingram, receipt of profits as compensation for services is not
evidence of a partnership. 288 S.W.3d at 898-99. Lastly, the sole fact that Defendant Vincent and
Plaintiff were co-defendants in a lawsuit is not conclusive evidence that the parties had an
agreement to share liability.

After consideration of the facts and relevant case law, the Court finds that there is no
conclusive evidence to declare that D efendant Vincent and Plaintiff were in a partnership.

El Campo Ventures, LLC v. Stratton Securities Inc., No. 1:20-CV-00560-RP, 2021 WL 5194721 (W.D.
Tex. June 24, 2021), report and recommendation adopted, 2021 WL 5195212 (W.D. Tex. July 9, 2021).

“....Defendant Stratton Securities Inc. (‘Stratton Securities’) constructed the Studios in 2012 to house
oilfield workers. Within two years of opening, the Studios was almost entirely vacant due to a slowdown in oil and
gas activity. ...

Around March of 2019, Stratton Securities was contacted by Rae Powell and Dan Gattis, principals of El
Campo Ventures LLC (‘El Campo’). ...

On May 2, 2019 ... Stratton Securities and El Campo entered into a separate agreement (the ‘Letter
Agreement’). The Letter Agreement notes that in light of an ‘opportunity’ ‘identified’ by El Campo, Stratton
Securities and EI Campo ‘desire to cooperate and work together to either (a) sell [the Studios] to be operated as a
detention facility to a 3rd party purchaser ... or (b) reach an agreement for [the Studios] to be utilized in partnership
with other parties in an entity to own and operate such facility as an immigration detention facility....” ....

Despite various brokerage attempts on behalf of EI Campo, it is undisputed that no agreement related to
the sale or lease of the Studios was reached by May 17,2021 [the deadline under the Letter Agreement]. Moreover,
there is no evidence in the record that the May 17,2021, deadline was formally extended. On June 6, 2019, Stratton
Securities leased the Studios to the U.S. National Institute of Health (“NIH”) as a shelter for unaccompanied minors
for a sum over $4 million. ...

In a lengthy and thorough analysis, Defendants argue that El Campo’s claims of breach of fiduciary duty,
fraudulent inducement, fraud by nondisclosure, and statutory fraud fail as a matter of law. As it relates to El
Campo’s breach of fiduciary duty claim, Defendants argue they were not El Campo’s fiduciary. Specifically,
Defendants posit that (1) there is no evidence that Defendants and El Campo were agents; (2) there is no evidence
that Defendants and El Campo were partners; and (3) there is no evidence supporting any other fiduciary
relationship between the parties. ...

This leaves Shannon Stratton’s May 18, 2019, text message as the only evidence proffered by El Campo
in support of its fiduciary duty, fraudulent inducement, fraud by nondisclosure, and statutory fraud claims. The
relevant text messages include a conversation between Dan Gattis and Shannon Stratton whereby they talk about
getting an individual named Pat Rice on a telephone call. In response to Gattis, a licensed attorney, asking Stratton
whether she wanted Gattis on a phone call with Pat Rice, Shannon responded: ‘He said he can’t talk to an attorney
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w/o legal representation of his own.” Gattis responded, ‘[t]hat this is an outright lie. Only if [ am acting as legal
counsel for a client. Not if [ am a partner in the deal.” In response to Gattis’s assertion, Stratton stated: ‘I know I
tried to explain.’

Upon review, even when viewing this lone text message exchange in the light most favorable to El Campo,
it is insufficient to create a fact issue on the above-stated claims. First, E1 Campo fails to explain how the underlying
text messages support its fraud claims. And second, this evidence does not sufficiently evidence a fiduciary
relationship. The argument that Shannon Stratton’s ambiguous text message confirms that Defendants and El
Campo had entered into a fiduciary relationship is, at best, questionable. Moreover, ‘merely referring to another
person as ‘partner’ in a situation where the recipient of the message would not expect the declarant to make a
statement of legal significance is not enough’ to evidence a fiduciary relationship. Ingram v. Deere, 288 S.W.3d
886, 900 (Tex. 2009); see id. (‘Referring to a friend, employee, spouse, teammate, or fishing companion as a
‘partner’ in a colloquial sense is not legally sufficient evidence of expression of intent to form a business
partnership.”). ‘The term ‘partner’ is regularly used in common vernacular and may be used in a variety of ways.’
1d. Accordingly, courts ‘look to the terminology used by the putative partners, the context in which the statements
were made, and the identity of the speaker and listener’ in determining whether the term ‘partner’ is evidence of
a fiduciary relationship. See id.; Murphy v. McDermott Inc., 807 S.W.2d 606, 613 (Tex. App.—Houston [ 14th Dist.]
1991, pet. denied) (explaining that although one party referred to the other party as his partner, this alone did not
create a partnership).

Here, a reasonable jury could not conclude that a partnership or any other fiduciary relationship existed
between Defendants and El Campo based solely on the above text messages. Because this is the only evidence, and
argument, that E1 Campo asserts in defense of its fiduciary duty and fraud claims, the undersigned recommends that
Defendant’s Motion for Summary Judgment be GRANTED to the extent it seeks the dismissal of El Campo’s
fiduciary duty, fraudulent inducement, fraud by nondisclosure, and statutory fraud claims.”

Yanez v. WWGAF, Inc., No. 5:19-CV-1065-DAE, 2021 WL 5194731 (W.D. Tex. May 19, 2021).

The district court determined that two related corporations were neither a joint venture nor a partnership;
consequently, the court granted summary judgment to the defendant corporations on those issues.

This wrongful death suit arose out of the drowning of Roberto Chavez Celis (“Celis”) in the Guadalupe
River on July 11, 2019. Plaintiffs were family members of the deceased. Defendant WWGAF, Inc., doing business
as Rockin R River Rides, was in the business of renting out water equipment such as rafts, kayaks, tubes, and
paddleboards. Defendant UME, Inc., doing business as Camp Huaco Springs, operated camp and recreation sites.
The companies were incorporated under separate articles of incorporation filed with the Texas Secretary of State.
Richard Rivers was the President and William Rivers was the Vice President of WWGAF. William Rivers was also
the President of UME. According to the defendants, William and Richard Rivers owned all of the shares in
WWGAF and UME. The companies, however, did not share employees, finances, or lines of business.

Defendants moved for summary judgment on a number of grounds, including that they were not operating
as a joint venture or a partnership. The district court agreed:

Plaintiffs seek to hold Defendants liable on a joint venture theory. A joint venture is
contractual and “must be based upon an agreement, either express or implied.” Coastal Plains Dev.
Corp. v. Micrea, Inc., 572 S.W.2d 285, 287 (Tex. 1978). Plaintiffs must prove the following
elements to establish that Defendants are in a joint venture: “(1) a community of interest in the
venture, (2) an agreement to share profits, (3) an agreement to share losses, and (4) a mutual right
of control or management of the enterprise.” Id. If any one of those four elements is missing, a joint
venture does not exist.

Admittedly, the two companies are somewhat intertwined. Richard Rivers and William
Rivers are the officers and shareholders of both companies. The directors of WWGAF are Richard
Rivers, William Rivers, and H.E. Rivers. The directors of UME are Richard Rivers and William
Rivers. WWGAF’s premises, which it leases from UME, is adjacent to UME’s premises. However,
according to the affidavit of Richard Rivers, the companies do not share profits or losses, which
are two required elements of a joint venture. Because Plaintiffs have not provided any evidence
that contradicts the affidavit, the Court finds that Defendants are not engaged in a joint venture.



Plaintiffs also seek to hold each Defendant liable for any liability of the other on the basis
that they are acting as a partnership. Under Texas law, courts consider five factors when
determining the existence of a partnership:

(1) [R]eceipt or right to receive a share of profits of the business;

(2) expression of an intent to be partners in the business;

(3) participation or right to participate in control of the business;

(4) agreement to share or sharing: (A) losses of the business or (B) liability for

claims by third parties against the business; and

(5) agreement to contribute or contributing money or property to the business.

Tex. Bus. Org. Code § 152.052(a)(1)—(5).

1. Receipt or Right to Receive a Share of the Profits

The Court has already explained above that, according to Richard Rivers’s uncontested
affidavit, Defendants do not share the profits of their individual operations. Thus, this factor
weighs against the existence of a partnership.

2. Expression of an Intent to be Partners in Business

When analyzing this second factor, “[cJourts should only consider evidence not
specifically probative of the other factors.” Energy Transfer Partners, L.P. v. Enter. Prods.
Partners, L.P., 593 S.W.3d 732, 741 (Tex. 2020) (quoting Ingram v. Deere, 288 S.W.3d 886, 900
(Tex. 2009)). On the one hand, Defendants do not share employees, uniforms, management
personnel, parking lots, or inventory. WWGAF does not rent equipment at Camp Huaco Springs.
Although they share a W.O.R.D. [Water Oriented Recreation District] permit, according to Richard
Rivers’s affidavit, Defendants do not jointly pay fees to W.O.R.D.—UME “pays fees to W.O.R.D.
based solely on Camp Huaco Springs revenues derived from their camp operations” and WWGAF
“pays fees to W.O.R.D. solely based on Rockin R’s river outfitting revenues.” On the other hand,
Camp Huaco Springs’s website at one point stated that it was “owned and operated by Rockin” R
and hosts Rockin R’s second largest equipment rental outfit for any of your water recreation
needs.” Given this conflicting evidence, the Court finds that this factor is neutral.

3. Participation or Right to Participate in Control of the Business

“The right to control a business is the right to make executive decisions.” Rojas v. Duarte,
393 S.W.3d 837, 843 (Tex. App.—El Paso 2012, pet. denied). Several subfactors that are relevant
in determining whether a party has the right to make executive decisions include: “(1) the exercise
of authority over the business’s operation; (2) the right to write checks on the business’s checking
account; (3) control over and access to the business’s books; and (4) the receipt of and management
of all of the business’s assets and monies.” Houle v. Casillas, 594 S.W.3d 524, 549 (Tex. App.—El
Paso 2019) (quoting Rojas, 393 S.W.3d at 843). William Rivers and Richard Rivers are the only
shareholders for UME and WWGAF and they each serve as Presidents of UME and WWGAF.
They are also directors for both companies. However, Defendants hold separate board meetings
and employ separate general managers to oversee the supervision of their respective employees.
They do not share bank accounts and they pay their W.O.R.D. fees separately. According to
Richard Rivers’s affidavit, “Rockin R does not receive any income from the Camp Huaco Springs
business and Camp Huaco Springs does not receive any income from the Rockin R business.”
Upon considering these facts, the Court finds that this factor is neutral.

4. Agreement to Share or Sharing (1) Losses or (2) Liability for Claims by Third
Parties

According to the affidavit from Richard Rivers, the two companies do not share losses and
they had their own respective liability insurance policies with separate insurance carriers at the
time of the accident. Given this evidence and the absence of any other evidence that would indicate
an agreement to share or sharing of losses or liability for claims by third parties, the Court finds
that this factor weighs against the existence of a partnership.

5. Agreement to Contribute or Contributing Money or Property to the Business

Although WWGAF leases land from UME, Defendants’ rental equipment and retail
inventory remain under control of their respective companies. Further, as stated above, neither




company receives income from the other. In the absence of conflicting evidence, the Court finds
that this factor weighs against the existence of a partnership.

After weighing the five factors, the Court finds that Defendants are not a partnership.
Because Defendants are not engaged in a joint venture or a partnership, the Court dismisses
Plaintiffs’ allegations with respect to these issues.

Denicusv. Bosacker, Civil No. 6:19-CV-00655-ADA-JCM, 2021 WL 2715978 (W.D. Tex. Jan. 26,2021).

The district court concluded that a counter-plaintiff had alleged facts plausibly establishing the existence
of a partnership between the counter-defendants. As a consequence, the court denied a motion to dismiss on a
partnership liability claim.

Travis Bosacker operated a dog training facility in Minnesota. Danny Denicus was Bosacker’s employee
at the facility for several years until Denicus moved to Texas. Once in Texas, Denicus met and worked for Roger
Sikes. Denicus obtained Bosacker’s help to start Denicus’s own dog training business in Texas. Bosacker alleged
that Sikes was Denicus’s business partner in this enterprise and that Sikes provided the land and investment capital
necessary to pursue the business.

Over the course of several years, Bosacker gave Denicus and Sikes possession of fourteen valuable hunting
dogs, a box trailer, and equipment to help train the dogs. Bosacker alleged that he provided these items conditioned
on eventual payment. The dogs, in particular, were the subject of ongoing price negotiations. Denicus was also
allegedly responsible for training the dogs to increase their value in exchange for the right to possess them .

At some point, price negotiations over the dogs allegedly fell apart and Bosacker demanded return of his
dogs and equipment. Twelve dogs were returned to Bosacker in August 2020. Bosacker alleged that one of his dogs
died in Denicus’s possession before the rest were returned. The trailer and other equipment were not returned.

In October 2019, Denicus sued Bosacker for breach of contract and other causes of action in Texas state
court. In November 2019, Bosacker removed the case to federal court and later filed a counterclaim. On September
9, 2020, Denicus and Sikes each filed motions to dismiss several of Bosacker’s claims raised in the Amended
Counterclaim and Third-Party Complaint, including a claim of partnership liability. The district court denied the
motion and found that Bosacker had successfully alleged the existence of a partnership:

Sikes argues that he is not liable for Denicus’s conduct because Bosacker has not alleged
facts which plausibly show that he and Denicus were business partners. In his Supporting Brief,
Sikes refers to the statutory theory of a partnership while Bosacker refers to a theory of “joint
venture” in his Response.

Regardless of the nomenclature, Bosacker pleads a statutory partnership theory of joint and
several liability. “Joint ventures” in Texas are governed now by the same legal principles as
partnerships.“The legal distinctions between partnerships and joint ventures have virtually
disappeared.” 1 Tex. Prac. Guide Bus. & Com. Litig. § 1:2. (citing Sims v. W. Waste Indus., 918
S.W.2d 682 (Tex. App.—Beaumont 1996, writ denied)). The Texas Business Organization Code
even includes the term “joint venture” in its definition of a partnership. See Tex. Bus. Org. Code
Ann. § 152.051(b)(2) (“[ A]n association of two or more persons to carry on a business for profit
as owners creates a partnership, regardless of whether ... the association is called a ‘partnership,’
‘joint venture,” or other name”). The Court therefore considers whether Bosacker alleges facts
sufficient to establish a partnership for the purposes of D enicus and Sikes’s Motions to Dismiss.

Factors indicating a partnership include (1) receipt or right to receive a share of profits of
the business; (2) expression of an intent to be partners in the business; (3) participation or right to
participate in control of the business; (4) agreement to share or sharing: (A) losses of the business
or (B) liability for claims by third parties against the business; and (5) agreement to contribute or
contributing money or property to the business. Tex. Bus. Org. Code Ann. § 152.052(a). Texas
courts apply a totality-of-the-circumstances test under which no one factor is solely determinative.
Ingram v. Deere, 288 S.W.3d 886, 898 (Tex. 2009) (applying identical factors from the
predecessor statute). A showing of all the factors will establish a partnership as a matter of law,
while showing only one factor will normally be insufficient. The facts alleged by Bosacker fall in
the middle of this spectrum but are still sufficient to plausibly show the existence of a partnership
at the Motion to Dismiss stage.



The facts alleged plausibly satisfy the second, third, and fifth factors. Bosacker alleges that
Sikes was Denicus’s “business investor” and that Denicus had authority to negotiate matters
relating to the dog training business (the purchase of dogs and equipment) on Sikes’s behalf. These
facts plausibly suggest mutual participation in the business between them. Bosacker also alleges
that Sikes “provided land, facilities, and financial investment while Denicus provided experience
and labor with dogs.” This alleged exchange plausibly suggests an agreement to contribute property
to the business.

Bosacker also alleges facts which plausibly show sufficient “expression of intent to be
partners” per § 152.052(a)(2). Intent to be partners can be inferred from “the putative partners’
speech, writings, and conduct.” Ingram, 288 S.W.3d at 889. The Court will only consider
allegations not specifically probative of the other factors. Excluding the allegations already
discussed, Denicus and Sikes’s alleged conduct plausibly suggests an intent to be partners.
Bosacker alleges that Denicus and Sikes acted together in negotiating for the purchase of the dogs.
Bosacker also specifically alleges that, together, they sought to obtain additional dogs for breeding.
Finally, Bosacker alleges that he negotiated prices for dogs directly with Sikes, not just Denicus.

Taken as true and read in the light most favorable to Bosacker, these allegations plausibly
suggest that Denicus and Sikes held each other out as partners in a common business enterprise.
It makes no difference that Bosacker did not allege that Denicus or Sikes called each other
“business partners” because sufficient allegations will indicate a partnership no matter what the
parties call the arrangement. See Tex. Bus. Org. Code. Ann. § 153.051(b)(2) (“... an association
of two or more persons to carry on a business for profit as owners creates a partnership, regardless
of whether ... the association is called a ‘partnership,” ‘joint venture,” or other name”). Thus, for
the purposes of the Motions to Dismiss, Bosacker alleges facts which plausibly establish the
existence of a partnership between Denicus and Sikes.

B. Nature of Partnership

152 Lakewest Community, LP v. Ameristar Apartment Services, L.P., No. 05-20-00483-CV, 2021 WL
5710553 (Tex. App.—Dallas Dec. 2, 2021, no pet. h.) (mem. op.).

A limited partnership argued that it was a public facility corporation under the Texas Local Government
Code, and as such was a “governmental unit” that could file an interlocutory appeal under the Texas Civil Practice
and Remedies Code. The court held that the limited partnership could not be considered a public facility corporation
since it was not a corporation, and the limited partnership thus was not a governmental unit under the Texas Civil
Practice and Remedies Code.

152 Lakewest Community, LP (“Lakewest”) and its general partner, Supreme Development Corporation
(“Supreme”), argued that they were “governmental units” as defined by Section 101.001(3)(D) of the Texas Civil
Practice and Remedies Code as “any other institution, agency, or organ of government the status and authority of
which are derived from the Constitution of Texas or from laws passed by the legislature under the constitution.”
Tex. Civ. Prac. & Rem. Code Ann. § 101.001(3)(D). The two organizations sought to invoke appellate jurisdiction
for an interlocutory appeal under Section 51.054 of the Texas Civil Practice and Remedies Code as governmental
units. See id. § 51.054. A public facility corporation is a type of governmental unit (Tex. Loc. Gov’t Code
§ 392.006), and Supreme fell within the scope of a public facility corporation because it was owned and operated
by the Dallas Housing Authority. Thus, the court had jurisdiction over the interlocutory appeal as to Supreme.

Lakewest argued that it was also a public facility corporation, and thus a governmental unit, because it
carried out the duties of a public facility corporation under Sections 303.002(a) and 303.041 of the Texas Local
Government Code. /d. §§ 303.002(a), 303.041. However, as a limited partnership, Lakewest was not a corporation
and could not be considered a public facility corporation. The court stated that Chapter 303 indicates that a public
facility corporation must be a corporation. See Tex. Loc. Gov’t Code §§ 303.002(b), 303.022, 303.024, 303.025.
Absent statutory authority, Lakewest, an entity hired to manage such a facility, was not a governmental unit for
purposes of appellate jurisdiction for an interlocutory appeal.



See also cases included below under “Pro Se Representation” holding that a partnership, as an artificial
entity, is not permitted to appear pro se, and cases summarized under “Attorney’s Fees” holding that a
partnership is not an “individual or corporation.”

C. Partner’s Personal Liability for Obligations of Partnership

Weit; Company, LLC v. Strong Structural Steel, Ltd, Civ. A. No. 7:21-CV-00061, 2021 WL 3486787
(S.D. Tex. Aug. 9, 2021) (“Plaintiff further alleges that Defendant Braden & Treyton Management is vicariously
liable as a general partner of Defendant Structural Steel, a Texas limited partnership. ‘[IJn Texas as elsewhere, the
general partner in a limited partnership is liable for the debts and obligations of the partnership.” Thus, as a general
partner of Defendant Structural Steel, Defendant Braden & Treyton Management is vicariously liable for Defendant
Structural Steel’s debts and obligations under and resulting from its breach of the Agreement with Plaintiff.”).

D. Authority and Power of Partner or Other Agent to Bind Partnership

WWLC Investment, L.P. v. Miraki, 624 S.W.3d 796 (Tex. 2021).

The Texas Supreme Court concluded that a limited partnership was not properly served and was thus
entitled to bill of review relief from a default judgment. In the course of the decision, the court discussed the roles
and status of the corporate general partner and an individual who served as president of the limited partnership and
who claimed to be the “owner” of the corporate general partner.

As noted at the outset, service on a limited partnership may be made on its general partner
or registered agent. TEX. BUS. ORGS. CODE §§ 5.201(b)(1), 5.255(2). The evidence establishes that
Chen was neither and that HPZ was both. Chen testified that she was WWLC’s president, the title
she used in executing the lease to Miraki, and later its CEO. The “president” of a limited
partnership is defined by statute as the individual “designated” to hold that title under the “entity’s
governing documents” or the “officer ... authorized to perform the functions of the principal
executive officer.” Id. § 1.002(70). An “officer,” like a CEO, “means an individual elected,
appointed, or designated as an officer of an entity by the entity’s governing authority or under the
entity’s governing documents.” Id. § 1.002(61). An officer need not be a general partner and is not
one by virtue of holding the office. Service on a limited partnership, unlike a corporation, is not
authorized to be made through an officer. See id. § 5.255(1)—~(2) (authorizing service on a
“corporation| ‘s]” president but omitting a similar authorization for limited partnerships). Chen
referred to herself as WWLC’s “owner.” An “owner” of a partnership is statutorily defined as “a
partner.” Id. § 1.002(63)(B). “‘Partner’ means a limited partner or general partner.” /d. § 1.002(66).
One could not infer from the fact that Chen was WWLC’s owner whether she was a limited
partner, not authorized by statute to accept service on the partnership, or a general partner.

While the trial court found that Chen’s testimony established that she was the sole person
involved with WWLC, that finding, standing alone, does not qualify her as WWLC’s general
partner. A limited partnership’s general partner is “a person who is admitted to a limited
partnership as a general partner in accordance with the governing documents of the limited
partnership.” Id. § 1.002(33). The record does not include WWLC’s governing documents.
Moreover, Chen testified that she was not WWLC’s general partner and that HPZ was. A
corporation, like HPZ, may serve as a limited partnership’s general partner. Id. § 1.002(69-b)
(defining a “[p]erson” as including “a corporation”). The evidence further shows that HPZ acted
as WWLC’s general partner. HPZ filed a certificate-of-formation amendment and an
assumed-name certificate with the Secretary of State to complete a name change for WWLC. In
executing both documents, Chen expressly invoked HPZ’s authority to file documents on WWLC’s
behalf. By statute, only a limited partnership’s general partner is authorized to make those changes.
Id. § 153.051(3) (requiring “[a] general partner” to “file a certificate of amendment” with the
Secretary for any “change in the name of the limited partnership”).



Miraki additionally argues that service on Chen was proper because she served as president
and registered agent of both HPZ and WWLC. But there is no evidence that Chen was HPZ’s
president, only that she was its “authorized person” to sign the documents filed for WWLC. And
there is no evidence that Chen served as either HPZ’s or WWLC’s registered agent. Instead, the
evidence shows that only HPZ, not Chen, was WWLC’s registered agent.

Finally, Miraki argues, and the court of appeals reasoned, that service through Chen was
proper because HPZ forfeited its corporate charter on January 29, 2016. But all five of Miraki’s
process server’s attempts to serve Chen occurred on or before January 29, when he could have
served HPZ. Moreover, a corporate general partner that loses its certificate of formation remains
a limited partnership’s general partner for at least 90 days unless the partnership agreement or the
partners by written consent provide otherwise. TEX. BUS. ORGS. CODE § 153.155(a)(10)(B). The
record contains no evidence of either. Miraki accomplished substituted service on Chen on April
6—only 68 days after HPZ forfeited its charter and well within the period in which he could have
served HPZ as WWLC’s general partner.

In sum, WWLC met its burden to prove lack of proper service and is therefore entitled to
bill-of-review relief. Accordingly, without hearing oral argument, we grant WWLC’s petition for
review, reverse the court of appeals’ judgment, and remand the case to the trial court for
proceedings consistent with this opinion.

E. Fiduciary Duties of Partners and Affiliates

Power v. Power, No. 05-19-01557-CV, 2022 WL 1314944 (Tex. App.—Dallas May 3, 2022, no pet. h.)
(mem. op.).

The court held that the Texas Business Organizations Code allowed the plaintiff partner to maintain an
action in his individual capacity against the defendant partner for relief from the defendant partner’s breaches of
duties and to enforce and protect the plaintiff partner’s interest as a partner. The doctrine of fraudulent concealment
applied to toll the statute of limitations on the plaintiff partner’s claims based on the defendant partner’s failure to
disclose all material facts relating to the partnership’s finances.

Craig Patrick Power (“Craig”) and Braden Richard Power (“Braden”) were brothers who worked together
to acquire, develop, and manage apartment complexes. For each property that the brothers developed, they formed
a Texas-based entity (“Jointly Owned Entities”) in which the brothers each owned (individually or through their
respective trusts) half of the ownership interests (with one exception). The brothers jointly owned Power Property
Management, Inc. to provide property management services for the apartment complexes.

Testimony at trial showed Craig was primarily responsible for operating the business while Braden was
primarily responsible for designing and overseeing the renovations of the older buildings that the brothers
purchased. Braden testified that he began inquiring about the finances of the Jointly Owned Entities in 2011 and
asked Craig for a reconciliation of the finances. Braden received the reconciliation in December 2013 and
concluded that Craig had been diverting a larger share of income from the Jointly Owned Entities to himself and
failing to disclose the actual amount of profits of the Jointly Owned Entities.

Braden, in his individual capacity, brought suit against Craig, in his individual capacity, for breach of
fiduciary duty, fraud, fraud by nondisclosure, statutory fraud, breach of contract, and civil theft. At trial, the jury
found, among other things, that the brothers had created a partnership to purchase, develop, and sell properties; a
relationship of trust and confidence existed between the brothers; Craig managed the accounting, books, and records
for their relationship upon which Braden justifiably relied; Craig did not comply with his fiduciary duty to Braden;
and Craig committed fraud by nondisclosure and civil theft. The trial court entered judgment on the jury’s verdict,
and Craig appealed the trial court’s judgment.

On appeal, Craig argued that Braden lacked the capacity to recover the damages he sought, Braden’s claims
were barred by the applicable statutes of limitations, and the trial court abused its discretion by admitting evidence
of spoliation and instructing the jury on spoliation. The court affirmed the first two issues and reversed and
remanded the trial court’s judgment because of the third issue. Craig also presented other arguments that the court
declined to consider due to the remand of the trial court’s judgment.

First, Craig argued Braden lacked the capacity to recover the damages Braden sought because the alleged
damages resulted from injuries incurred solely by the Jointly Owned Entities or the partnership found by the jury.
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The court rejected Craig’s argument because one partner may sue another partner for damages that the first partner
personally suffers.

The jury found that Craig and Braden created a partnership to purchase, develop, and sell properties, and
Craig did not challenge this finding. The court cited Pike v. Tex. EMC Mgmt., LLC, 610 S.W.3d 763, 779 (Tex.
2020) for the proposition that “[w]hether a claim brought by a partner actually belongs to the partnership is ... a
matter of capacity because it is a challenge to the partner’s legal authority to bring the suit.” The court noted
numerous provisions of the Texas Business Organizations Code bearing on the question of Braden’s capacity to
assert his claims in this case. The Texas Business Organizations Code provides that a partner is liable to the other
partners for violating a duty to the other partners that causes harm to the other partners. Tex. Bus. Orgs. Code §
152.210(2). Further, a partner owes other partners a duty of care, which is a duty “to act in the conduct and winding
up of the partnership business with the care an ordinarily prudent person would exercise in similar circumstances.”
1d. §§ 152.204(a)(2), 152.206(a). A partner is required to discharge the partner’s duties to the partnership and other
partners in good faith and in a manner the partner reasonably believes to be in the best interest of the partnership.
1d. § 152.204(a), (b). Section 152.211 delineates the authority of partners and partnerships to bring claims and seek
various remedies and provides that one partner “may maintain an action against ... another partner for legal or
equitable relief” to, among other things, enforce a partner’s rights under Sections 152.204 and 152.206 and to
“enforce the rights and otherwise protect the interests of the partner, including rights and interests arising
independently of the partnership relationship.” See Tex. Bus. Orgs. Code § 152.211(b)(2)(A), (b)(3).

Braden, individually, sued Craig, individually, alleging breach of fiduciary duty and other causes of action.
Braden alleged that he was injured by Craig’s actions and produced evidence showing that Craig failed to pay
Braden his proportionate share of profits generated by the partnership and made false representations to Braden
about the financial condition of their businesses. By these actions, Craig breached his duty of care to Braden and
caused injury to Braden personally rather than the partnership. Thus, the court stated that Braden had capacity to
assert the claims he asserted. The court noted that Braden did not claim that Craig’s actions reduced the value of
the partnership or devalued Braden’s ownership interest, which would be an injury to the partnership. Rather, he
contended Craig hid assets from him and failed to pay him his share of the partnership profits. Any recovery Braden
sought was not a partnership asset, but was rather Braden’s individual share of the partnership assets that Craig
allegedly took and to which Braden personally was entitled.

Second, Craig argued that Braden’s claims were barred by the applicable statute of limitations because the
evidence conclusively proved that Braden knew or should have known about the facts giving rise to his claims more
than two or four years before he filed suit on November 27, 2015. In response, Braden argued that the tolling
doctrine of fraudulent concealment applied. Fraudulent concealment is a fact-specific equitable doctrine that tolls
limitations until the fraud is discovered or could have been discovered with reasonable diligence. Under fraudulent
concealment, when a defendant has a duty to make a disclosure but instead conceals the existence of the cause of
action from the other party, the defendant is estopped from utilizing the defense of limitations until the other party
learns of the right of action or should have reasonably discovered it. Further, a person to whom a fiduciary duty is
owed may be unable to inquire into the fiduciary’s actions or may be unaware of the need to do so. Where a claim
involves a fiduciary relationship, even if an inquiry is made, facts that might ordinarily require investigation likely
may not excite suspicion. Once misconduct is evident, a diligent inquiry is required, even in the context of a
fiduciary relationship.

The court rejected Craig’s limitations argument because the evidence supported the jury’s findings. As a
fiduciary, Craig had a duty to disclose all material facts to Braden. Craig had been responsible for tracking how
much money in a commingled account belonged to each brother. In 2008, Craig told Braden the business was
having financial problems, but Braden claimed to rely on Craig’s representations that they could resolve the
situation. In 2011, Braden began asking more questions about the Jointly Owned Entities’ finances, but Braden
claimed that he did not receive full disclosure of the businesses’ finances until he received the reconciliation in
December 2013. Further, an email from November 2013 indicated that Braden did not have an account to access
the businesses’ financial information. Braden further testified that after he received the reconciliation, Craig would
not provide further information, and Braden did not realize that the finances were a “Pandora’s Box™ until early
2014. The court found that the evidence did not conclusively prove that Braden knew or should have known about
the facts giving rise to his claims more than two or four years before he filed the lawsuit.

Third, Craig argued that the trial court abused its discretion by admitting evidence of spoliation and
instructing the jury on spoliation. The jury had heard testimony that Craig ordered an employee to destroy
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documents, and the trial court submitted a spoliation instruction to the jury. Before a trial court can determine that
a party spoliated evidence, the trial court must conduct a two-step analysis: (1) whether the spoliating party had a
duty to reasonably preserve evidence, and (2) whether the party intentionally or negligently breached that duty by
failing to do so.

The court reversed the trial court’s judgment because the trial court abused its discretion in admitting
spoliation evidence and subsequently giving the spoliation instruction, and the errors probably caused the rendition
of an improper judgment. The trial court never made a finding regarding either step of the required spoliation
analysis. Further, the court found that the erroneous instruction created a substantial likelihood of harm in the
closely contested case. Both liability and the extent of each party’s damages were closely contested at trial. Craig
and his expert argued that the Jointly Owned Entities owed Braden less than $400,000, while Braden’s expert
placed the value at nearly $14,000,000. Craig argued that Braden had access to all documents and shared the
responsibility of operating the business. However, Braden argued that Craig operated the business and that Braden
possessed a limited role in the business. Further, in opening and closing arguments, Braden’s counsel told the jury
that Craig destroyed documents and that destruction was a breach of fiduciary duty. In light of the erroneous
instruction and closely contested nature of the case, the court reversed the trial court’ s judgment.

Hrdy v. Second Street Properties, LLC, S.W.3d ,2022 WL 903952 (Tex. App.—Houston [1st Dist.]
2022, no pet. h.).

In this dispute between limited partners of a limited partnership and the former general partner and its
owner, the court of appeals held, inter alia, that: (1) the evidence was sufficient to support the jury’s finding that
the general partner and its owner complied with their fiduciary duties with respect to certain transactions, (2) the
limited partners did not comply with the partnership agreement in purporting to amend the agreement without the
requisite consent of the general partner where the limited partners had removed the general partner and the
partnership lacked a general partner at the time of the vote to amend the agreement; (3) the trial court did not err
in ordering a winding up and dissolution of the partnership based on the partnership agreement, which provided
that the partnership shall be terminated and dissolved, and its assets liquidated, if the limited partners did not
unanimously designate a new general partner within 90 days of removal of the general partner; (5) although the
limited partners did not prevail on all claims, and the general partner and its owner prevailed on certain claims
against them and obtained certain requested declaratory relief, the limited partners were the prevailing party for
purposes of the attorney’s fee provision in the partnership agreement where they prevailed on some claims for
breach of fiduciary duty and obtained a constructive trust requiring the transfer of certain valuable properties to the
limited partnership.

In 2002, Walker Royall (“Walker”) and some of his cousins inherited land (the “Blaffer Tract”) along the
Brazos River from an uncle. The Blaffer Tract had little value, and Walker and his cousins formed a limited
partnership, Freeport Waterfront Properties (“Freeport Properties”), to manage the land with the goal of increasing
its value. Because Walker had experience in commercial real estate, the partnership designated Walker’s wholly
owned company, Briarwood Capital Corporation (“Briarwood Capital”), the general partner. The limited partners
of Freeport Properties and their percentage interests changed over time, but the six individuals who were the
appellants in this case were limited partners over the partnership’s entire history. Walker, or a company wholly
owned by him, was also a limited partner throughout the partnership’s existence. The court referred to the
appellants collectively as the “Other Limited Partners.”

Freeport Properties pursued its goal of increasing the value of the Blaffer Tract and engaged in years of
negotiation, and eventually litigation, with the City of Freeport over a development project in connection with a
proposed marina. Eventually, a rift developed between Walker and the Other Limited Partners. After the Other
Limited Partners removed Briarwood Capital as general partner and elected another company in its place without
Walker’s consent, Walker sued. Walker sought a declaration that the partnership agreement required unanimity
when designating a new general partner and that the election of the new company as general partner was invalid,
thus requiring dissolution of the partnership. The Other Limited Partners countersued, alleging that Walker and
Briarwood Capital had breached the fiduciary duties they owed to the limited partnership by acquiring additional
tracts of land that had been bought or should have been bought by the partnership. The Other Limited Partners
sought the return of these tracts and more than $1 million in damages. The jury returned a mixed verdict finding
for the Other Limited Partners with respect to two tracts and against the Other Limited Partners with respect to two
others. The trial court entered judgment on the verdict in which it imposed a constructive trust for the benefit of
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the limited partnership on two valuable tracts of land obtained by an entity of Walker’s in breach of his fiduciary
duties and ordered dissolution and winding up of the partnership (appointing a receiver for that purpose) because
the partnership agreement required dissolution if, as here, the partnership did not properly elect a new general
partner in a specified time frame. The trial court declined to award any party attorney’s fees under either the
Declaratory Judgments Act or the partnership agreement. The Other Limited Partners appealed, raising numerous
issues, and Walker and Briarwood raised a single issue relating to the recovery of attorney’s fees by cross appeal.

In a very lengthy opinion, in which the court of appeals described the factual background and evidence in
detail, the court addressed each of the issues raised on appeal.

The court first addressed the Other Limited Partners’ argument that the evidence was insufficient to support
the jury’s finding that Walker and Briar Capital complied with their fiduciary duties to the Other Limited Partners
and the partnership, respectively. The jury found that a relationship of trust and confidence existed between Walker
and the other limited partners but that he complied with his duty in connection with transactions involving two
tracts of property. The jury likewise found that Briarwood Capital complied with its duty of loyalty to the
partnership with respect to these transactions.

In a lengthy discussion of the first of these two transactions, the court examined the evidence relating to
the acquisition by Walker’s entity of a piece of property referred to as the Stanley Tract. The court concluded that
there was significant conflicting evidence relating to the Stanley Tract transaction, and the evidence did not compel
the jury to conclude that Walker lied as argued by the Other Limited Partners or that a conflict of interest or other
circumstances rendered the transaction unfair.

In the course of the court’s discussion, the court noted that it would be inappropriate to hold that there was
insufficient evidence of fairness based on events that transpired after the transaction, rather than evaluating the
transaction in light of the circumstances existing when it took place, citing Est. of Townes, 867 S.W.2d at 417 and
Collins v. Smith, 53 S.W.3d 832, 840 (Tex. App.—Houston [1st Dist.] 2001, no pet.) (court evaluates whether
fiduciary significantly benefits at expense of one to whom he owes fiduciary duty based on circumstances existing
when transaction takes place). The court also noted that the Other Limited Partners’ suggestion that the transaction
was unfair because it created a conflict of interest—by making Walker and Freeport Properties competitors in the
marina development project—disregarded the partnership agreement, which allowed any partner to “engage in or
possess an interest in other business ventures of any nature or description, independently or with others, similar to,
or competitive with the business” of the limited partnership. The court stated that Texas law allows parties to limit
the scope of fiduciary duties in this manner in the partnership agreement, citing Strebel v. Wimberly, 371 S.W.3d
267, 284 (Tex. App.—Houston [1st Dist.] 2012, pet. denied), and the existence of a conflict of interest resulting
from competition, standing alone, thus did not establish the transaction’s unfairness. Consistent with the partnership
agreement, the trial court’s charge instructed the jury that possessing a competitive business interest was not a
breach of the duty of loyalty, and the court was required to assess evidentiary sufficiency based on the charge given
in the absence of an objection to the instruction. The Other Limited Partners further argued that Walker’s conflict
of interest resulting from his competition in the marina development project later ripened into self-dealing when
Walker made a better deal for himself than the partnership in a marina operating agreement, but this argument again
relied on events that transpired after the transaction, and the court reiterated that a transaction’s fairness cannot be
measured by events such as these that happened years later. The Other Limited Partners also argued that the
unfairness of Walker’s purchase of the Stanley Tract was manifest because Walker gave no consideration to the
partnership for his purchase of the property. The court distinguished the Other Limited Partners’ reliance on
Crenshaw v. Swenson, 611 S.W.2d 886, 888-91 (Tex. App.—Austin 1980, writ ref’d n.r.e.), in which the court held
that a general partner violated her fiduciary duty by selling and leasing partnership property and depositing the
proceeds into her own company’s bank account without the knowledge of the limited partners. In Crenshaw, which
did not mention or turn on consideration, the dispositive facts were undisputed, and the issue was whether the
undisputed facts constituted a breach of fiduciary duty entitling the limited partners to restitution of their
partnership contributions. The court of appeals held the general partner had breached her fiduciary duty as a matter
of law, which, in turn, entitled the limited partners to the restitution they sought. Here, the court stated that it was
undisputed that Walker paid $90,000 for the Stanley Tract, and although he did not pay the partnership anything
for the opportunity to buy the land, the jury heard testimony from which it could have concluded the partnership
benefitted because the marina deal at that point was mired in eminent-domain controversy and litigation, and the
purchase of the land by Walker helped stave off actions by the City that threatened Freeport Properties’ existing
investment in the marina development area during a time of uncertainty. The court stated that a reasonable jury
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could credit this testimony and find that the transaction also benefitted the limited partnership. The court also
responded to a number of points made by a dissenting justice and ultimately concluded that there was some
evidence supporting the jury’s findings that neither Walker nor Briarwood Capital breached any fiduciary duty or
obligation as to the Stanley Tract. Further, considering the record as a whole, the evidence supporting the jury’s
Stanley Tract findings was not so weak, or so contrary to the weight of all the evidence, as to make the findings
clearly wrong and manifestly unjust. Thus, the court held that the evidence was legally and factually sufficient to
support these findings.

Similarly, the court engaged in a lengthy discussion of the Other Limited Partners’ challenge to the jury’s
findings that Walker complied with his fiduciary duty in acquiring a tract of land referred to as the Henderson Tract.
The Other Limited Partners argued that because the evidence showed he received this right as part of a settlement
he negotiated with the City on behalf of himself, his companies, and Freeport Properties, Walker’s conflict of
interest alone was enough to invalidate this transaction. In addition, the Other Limited Partners argued that Walker
gained significantly from the settlement with the City while the partnership received comparatively little of value.
The court pointed out that Walker provided a considerable amount of evidence shedding a different light on the
context and circumstances than the Other Limited Partners. The court acknowledged that the jury was not obligated
to accept Walker’s version of events, but the court emphasized that the evidence was not one-sided. Both sides put
on a significant amount of proof relevant to the fairness of the transaction, and the court said that the evidence as
a whole did not compel a reasonable jury to find in favor of the Other Limited Partners. Again, the court concluded
that the evidence was legally and factually sufficient to support the jury’s findings that neither Walker nor
Briarwood breached a fiduciary duty in connection with the Henderson Tract.

Bodinev. First Co.,Case No. 3:20-CV-3116-BT, 2021 WL 5505562 (N.D. Tex. Nov. 24,2021) (observing
that “[f]iduciary duties attach in formal fiduciary relationships—such as partnerships”).

Wood v. Wiggins, S.W.3d _,2021 WL 5312652 (Tex. App.—Houston [1st Dist.] 2021, pet. denied,
pet. for rehearing filed).

The court of appeals affirmed the trial court’s conclusion that George Wood’s breach of fiduciary duty
claim against Matthew Wiggins was barred by the doctrine of unclean hands.

Wood and Wiggins were real estate investors who jointly purchased properties with the intent of repairing
and selling them. On some occasions, Wood would purchase the property to be co-owned by Wiggins (and
sometimes other co-owners). On other occasions, Wiggins would purchase the property to be co-owned by Wood
(and sometimes other co-owners). At some point and by some method (either repayment or offset from another
property), the non-purchasing co-owner would reimburse the purchasing party for his portion of the property, which
would be equally owned by all parties. Deeds would be issued to each owner to file with the respective county.

Wood and Wiggins had a falling out, and Wood sued Wiggins for (among other claims) breach of fiduciary
duty. After a bench trial, the court concluded that the doctrine of unclean hands barred Wood’s claim. On appeal,
Wood argued that “because unclean hands is an affirmative defense, Wiggins had to prove that ‘he has been
seriously harmed and the wrong complained of cannot be corrected without applying unclean hands.”” Wood
asserted that Wiggins“utterly failed” to make this showing. The court of appeals disagreed:

To recover in equity, Wood had to have clean hands. Whether to apply the doctrine of
unclean hands is committed to a trial court’s discretion. In re Jim Walter Homes, Inc., 207 S.W.3d
888, 899 (Tex. App.—Houston [14th Dist.] 2006, no pet.). The doctrine will be applied only to
“one whose own conduct in connection with the same matter or transaction has been
unconscientious, unjust, or marked by a want of good faith, or one who has violated the principles
of equity and righteous dealing.” /d. In addition, the complaining party must show an injury to
himself arising from the conduct. “The clean hands maxim should not be applied when the
defendants have not been seriously harmed and the wrong complained of can be corrected without
applying the doctrine.” In re Jim Walter Homes, 207 S.W.3d at 899.

However, an appellate court “will not disturb a trial court’s ruling on a claim seeking
equitable relief unless it is arbitrary, unreasonable, and unsupported by guiding rules and
principles.” Sister Initiative, LLCv. Broughton Maint. Ass 'n, Inc.,No. 02-19-00102-CV, 2020 WL
726785, at *29 (Tex. App.—Fort Worth Feb. 13, 2020, pet. denied) (mem. op.) (quoting Edwards
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v. Mid-Continent Olffice Distribs., L.P., 252 S.W.3d 833, 836 (Tex. App.—Dallas 2008, pet.
denied)). The trial court “exercises broad discretion in balancing the equities involved in a case
seeking equitable relief.” Id. (quoting Edwards, 252 S.W.3d at 836)....

The trial court found that because Wood breached his fiduciary duties to Wiggins, he did
not have clean hands and, therefore, Wood’s “equitable claims against Wiggins, including breach
of fiduciary duty, [were] barred by the doctrine of unclean hands[.]” The trial court also made the
following specific findings that support this conclusion:

* Nothing in the record indicates that Wiggins or Wood consulted with the other ... on whether to
rent or sell, what repairs or improvements to make, or how much to spend in making such repairs
or improvements.

* One owner simply did what he chose to do and then expected the other(s) to pay an equal portion
of the costs.

* The evidence indicates that Wood charged Wiggins and other co-owners various management
fees and inflated actual expenses to provide additional profit for himself. There is nothing to
indicate that any other owner did the same to Wood. There is also nothing to indicate that any
co-owner agreed to this arrangement.

* Documentation, if it existed, rarely indicated who paid for what on which occasion. Further, there
was no consistent documentation for any given property, nor was there a particular deadline or
form for repayment.

* Wood had his own “system” of record keeping, but it was not a consistent, well organized, or
reliable system.

* The evidence also indicates that there were inconsistencies, inaccurate entries, missing entries,
duplicate or triplicate entries, and items being charged to the wrong properties.

* In many instances, Wood billed Wiggins for expenses but failed to provide any documentation
to support those expenses.

* Wood charged management fees to the co-owners of shared properties without their agreement.
* Wood made a profit on the carpet, furniture, fixtures, and supplies he sold to his co-owners in
order to repair and refurbish the properties. Yet, he charged these as pass-through costs without
informing his co-owners that he was making a profit on these “expenses.”

* Both Wiggins and Wood collected rents on shared properties without accounting to their
co-owners for those rents received and without segregating those monies, which was a breach of
their fiduciary duties to each other and to the other owners.

* Wiggins and Wood incurred significant expenses on various properties without informing the
other, which was a breach of fiduciary duty to the other.

* Wiggins and Wood also allowed properties to be maintained without making them rentable or
otherwise attempting to rent them, thereby incurring costs without income, which was another
breach of fiduciary duty to the other.

* Wood did not keep accurate accounts of expenses, passed on inflated expenses to the co-owners
without their permission or knowledge so that he made additional profits and did not properly
allocate expenses, improperly charged additional fees to the co-owners, and may have billed
co-owners for expenses not actually incurred. These were breaches of his fiduciary duties.

* Holding money or rents owed to another co-owner for months or even years was very common
between and among Wiggins, Wood, and the other people with whom they shared properties.
Withholding money like this was a breach of fiduciary duty by each party.

* After September 2008, the parties ceased to treat each other as partners or joint venturers, as they
regarded themselves, and each breached one or more fiduciary duties to the other so that neither
has clean hands in their respective dealings with each other on the subject properties.

Wood does not challenge any of the above findings in connection with his unclean-hands
argument. Instead, he contends that Wiggins failed to show how he was harmed by Wood’s alleged
breaches of his fiduciary duties. But the findings set forth above demonstrate harm. For example,
the trial court found that Wood passed on inflated expenses to Wiggins and the other co-owners;
billed for expenses without documentation; improperly charged fees to the co-owners; and may
have billed the co-owners for expenses not actually incurred. Though Wood argues that Wiggins
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could not have been harmed because he has yet to pay for any expenses billed, it is those expenses
that Wood seeks to recover as damages in this lawsuit. Based on the above-findings and evidence,
we hold the trial [court] did not abuse its discretion in applying the doctrine of unclean hands to
bar Wood’s equitable claims, including his claims for breach of fiduciary duty.

Dipprey v. Double Diamond, Inc., 637 S.W.3d 784 (Tex. App.—Eastland 2021, no pet. h.) (“*Certain
formal relationships create fiduciary relationships as a matter of law.” Examples of formal fiduciary relationships
include attorney-client, partnership, and trust relationships.”).

EMET, LLC v. Johnson Controls, Inc., Case No. SA-21-CV-00753-JKP-RBF, 2021 WL 4712694 (W.D.
Tex. Oct. 7, 2021) (“In general, a formal fiduciary duty arises ‘as a matter of law in certain formal relationships,
including attorney-client, partnership, and trustee relationships.’”).

WC Ist and Trinity, LP v. Roy F. & JoAnn Cole Mitte Foundation, No. 03-19-00799-CV, No. 03-19-
00905-CV, 2021 WL 4465995 (Tex. App.—Austin Sept. 30, 2021, pet. denied) (mem. op.).

The court of appeals affirmed the district court’s appointment of a receiver for two limited partnerships.
As part of that analysis, the court suggested that the general partners had breached their fiduciary duties.

This dispute concerned two limited partnerships, WC 1st and Trinity, LP, and WC 3rd and Congress, LP
(collectively, the “Limited Partnerships”). WC 1st owned property at 1st and Trinity streets in Austin, and WC 3rd
owned property at 3rd and Congress (collectively, the “Properties”). The general partner of each entity was an
LLC—WC 1st and Trinity GP, LLC, and WC 3rd and Congress GP, LLC (collectively, the “General Partners”).
Each general partner owned a controlling interest in its limited partnership and had sole authority to manage the
limited partnership’s affairs. It was undisputed that Nate Paul, a real estate investor, controlled both partnerships.

In 2011, the Roy F. and JoAnn Cole Mitte Foundation (“Mitte”) invested a portion of its endowment with
the Limited Partnerships, acquiring approximately 16% of WC 1st and 6% of WC 3rd. Paul initially represented
to investors that he was either developing the Properties or marketing them for sale. In 2018, appellants (the Limited
Partnerships and the General Partners) allegedly stopped providing Mitte with financial information regarding the
Limited Partnerships. Mitte filed suit, and appellants invoked an arbitration provision in the partnership agreements.
In July of 2019, the parties reached a settlement whereby appellants agreed to purchase Mitte’s interests in the
Limited Partnerships for $10.5 million. Payment was due no later than August 20, 2019.

On August 16, 2019, the FBI raided appellants’ office and Paul’s residence in connection with pending
federal criminal investigations. The day before the payment deadline, Mitte’s counsel was informed that appellants
would not be paying the settlement. The settlement agreement gave Mitte two options in the case of nonpayment:
(1) end the arbitration and sue for breach of the settlement agreement, or (2) declare the settlement agreement void
and continue with the arbitration. Mitte chose the latter option, and the arbitration continued.

In October 2019, Mitte filed a motion asking the arbitrator to appoint a receiver because the assets of the
Limited Partnerships were “at imminent risk of being lost, removed, or materially injured.” The motion cited the
raid, appellants’ failure to pay the settlement, and other factors that indicated that the entities might be in financial
distress. Following a day-long evidentiary hearing, the arbitrator announced that she would grant Mitte’s application
and appoint Greg Milligan as receiver. After more procedural wrangling and unsubstantiated claims by appellants
that the Properties had been sold, the district court subsequently rendered an order appointing Milligan as receiver
for the Limited Partnerships and the Properties (the “Appointment Order”). The Appointment Order granted the
receiver all powers to manage the Limited Partnerships’ assets that the General Partners possessed under the
partnership agreements.

On appeal, the appellants argued that the district court abused its discretion by appointing a receiver. As
part of the analysis, the court of appeals suggested that the G eneral Partners had breached their fiduciary duties:

First, the record supports a determination that the General Partners owed Mitte a legal duty
arising out of both law and contract. The limited partnership agreements each required the general
partner to “conduct the affairs of the Partnership in the best interests of the Partnership” and not
to the benefit the general partner’s other businesses “if such conduct also produces a detriment to
the Partnership.” In addition, the General Partners owed Mitte, as limited partner, a fiduciary duty.
See Ingram v. Deere, 288 S.W.3d 886, 892 n.1 (Tex. 2009) (recognizing, “as a matter of common
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law,” general rule “that ‘[t]he relationship between ... partners ... is fiduciary in character’
(quoting Bohatch v. Butler & Binion, 977 S.W.2d 543, 545 (Tex. 1998))); Graham Mortg. Corp.
v. Hall, 307 S.W.3d 472, 479 (Tex. App.—Dallas 2010, no pet.) (observing that “relationship
between general partner and limited partners in a limited partnership is fiduciary in nature”). A
fiduciary relationship includes the duties of “utmost good faith, fairness, and honesty|[.]”

The district court could reasonably have concluded that the General Partners breached
these duties. First, there is evidence that the General Partners represented that the Properties had
been sold to harm Mitte’s interests. Specifically, there is evidence that the representation that the
$23 million sale price for the 1st and Trinity Property was “equal to the highest offer yet made on
the property” was false. Milligan testified that he obtained a June 2018 letter of intent sent to WC
Ist offering to purchase the First and Trinity property for $60 million. The district court admitted
the letter of intent into evidence, and appellants have never disputed that they received the letter
or that it was a genuine offer.... The district court could reasonably conclude that the General
Partners misrepresented that the Properties had been sold to avoid the receivership and so that
Mitte would accept less than the true value of its interest in the Limited Partnerships.

The district court could also have reasonably concluded that the general partner of WC 1st
mismanaged the funds entrusted to it. WC 1st refinanced the loan on the 1st and Trinity Property
in December 2015, yielding $3 million. Lee [Vice-President of Accounting for Paul’s entities]
testified by deposition that the entire sum was expended on the partnership’s “operating expenses.”
WC 1st’s bank records show that $2.5 million was deposited on December 15, 2015, and that
almost the entire sum was transferred to WCCG [another Paul-related entity] in a series of
transactions ending the following month. Milligan testified that he found no documentation that
the transfers were payment of a debt to WCCG, and he could never discover another
business-related reason for the transfers. Under these circumstances, the transfers support a
conclusion that the general partner breached its duties.

Donalson v. Harrington, No. 09-19-00286-CV, 2021 WL 3196970 (Tex. App.—Beaumont July 29, 2021,
no pet. h.) (mem. op.) (stating that “[flormal fiduciary relationships arise as a matter of law, such as with
attorney-clients, partnerships, and trustee relationships”).

Dandachli v. Active Motorwerks, Inc., No. 03-19-00494-CV, 2021 WL 3118437 (Tex. App.—Austin
July 23, 2021, no pet. h.) (mem. op.).

The court of appeals affirmed the trial court’s findings that (1) one partner (Mario Garcia) did not breach
his fiduciary duty; (2) Garcia did not breach the Partnership A greement by allegedly requiring a salary and more
than half of the partnership profits; (3) another partner (Hassan Dandachli) did breach the Partnership Agreement
and his fiduciary duty; and (4) Dandachli was only entitled to recover 50% of the lease payments that he made on
behalf of the partnership and 50% of the loan that he made to the partnership as damages for Garcia’s breach of
contract.

In early 2013, Dandachli and Garcia, who were both well-respected professionals in the Austin automotive
industry, decided to join forces to own and operate “a high-end automotive repair shop” known as Active
Motorwerks, Inc. To memorialize this decision, Dandachli drafted a Partnership Agreement requiring that each
partner “provide their full-time services and best efforts on behalf of the partnership” and indicating that the
partners would “each have a 50% share of Active Motorwerks and a 50% share of net profits.” The Partnership
Agreement further stipulated that the partnership would “commence on February 5th, 2013[,] and [would] end only
on mutual agreement between the parties involved or mutual dissolution.” Although not included in the Partnership
Agreement, the partners had apparently reached an understanding that Garcia would oversee the work in the garage
while Dandachli would oversee front-office operations, including handling administrative matters and bookkeeping.

Dandachli was the primary financial contributor to the partnership, lending Active Motorwerks money when
necessary and obtaining reimbursement when possible. In early 2015, Active Motorwerks began operating out of
a facility that Dandachli owned and had remodeled at his own expense for the partnership business. Later in 2015,
Active Motorwerks and Dandachli executed a Lease Purchase Agreement providing that Active Motorwerks would
lease certain equipment from Dandachli for a sum of $2,895 per month. When Active Motorwerks failed to make
its monthly payments, Dandachli sold approximately $40,000 of the equipment in December of that year.
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In March of 2017, Dandachli moved to Lebanon. Although Dandachli had assured Garcia that Dandachli
could and would satisfy his obligations under the Partnership Agreement from abroad, his move strained the
partnership. In May of 2017, Dandachli learned that Garcia had moved equipment owned by Active Motorwerks
and Dandachli to an unknown location. On May 10, in an apparent attempt to prevent any further loss, Dandachli
asked his agents in Austin to change the locks on the Dandachli-owned facility from which Active Motorwerks was
operating. Dandachli then refused to allow Garcia access to the facility or to any equipment or vehicle within the
facility. Later the same day, Dandachli attempted to redirect $22,000 in Active Motorwerks funds to his personal
bank account. Garcia received notice of the attempted transfer, stopped payment, and then removed all remaining
funds to an account that only he could access.

By May 15, Garcia was still without access to the Active Motorwerks facility and had eliminated
Dandachli’s digital access to the accounting and administrative software used to manage Active Motorwerks. Garcia
then used Active Motorwerks’s email account to contact over 800 current and former Active Motorwerks
customers, notifying them that “technical issues” necessitated a change in the business’s phone number and email
address. The notice provided Garcia’s cell phone number and his personal email address as the only means of
contacting Active Motorwerks. Garcia also revised Active Motorwerks’s social media to reflect the change.

Unbeknownst to Dandachli, Garcia had made plans to operate a new automotive shop, which Garcia would
ultimately register as Active Euroworks, LLC. When customers or potential customers would attempt to contact
or locate Active Motorwerks, Garcia or Active Motorwerks’s online materials would direct them to the Active
Euroworks location. Garcia later designed a logo for Active Euroworks nearly identical to the one used by Active
Motorwerks.

The parties eventually sued one another for, among other causes of action, breach of fiduciary duty and
breach of the Partnership Agreement. At the end of a bench trial, the district court found, in part, the following: (1)
that Dandachli breached Section 2.3 of the A greement by “failing to keep and maintain accurate records, and for
[the] actions taken in May 2017”; (2) that Dandachli breached Section 3.1 of the Agreement “in March 2017 when
Dandachli moved to Lebanon”; (3) that Dandachli breached his fiduciary duty to Active Motorwerks by failing to
“maintain accurate records”; (4) that Garcia breached Section 5.2 of the Agreement “when Garcia transferred funds
in the Active Motorwerks’ bank account to an account controlled solely by Garcia”; and (5) that Garcia breached
the Agreement through his “actions taken in May 2017.” Dandachli appealed.

Among other arguments, Dandachli contended that the district court erred in entering a take-nothing
judgment on his claim that Garcia had breached his fiduciary duties to Dandachli and Active Motorwerks. The court
of appeals disagreed:

“[T]he elements of a claim for breach of fiduciary duty are (1) the existence of a fiduciary
duty, (2) breach of the duty, (3) causation, and (4) damages.” First United Pentecostal Church v.
Parker, 514 S.W.3d 214, 220 (Tex. 2017) (citing ERI Consulting Eng’rs, Inc. v. Swinnea, 318
S.W.3d 867, 873 (Tex. 2010); Jones v. Blume, 196 S.W.3d 440, 447 (Tex. App.—Dallas 2006, pet.
denied)). “Generally, fiduciaries owe the following duties ... the duty of loyalty and utmost good
faith; duty of candor; duty to refrain from self-dealing; duty to act with integrity; duty of fair,
honest dealing; and the duty of full disclosure.” Wolf v. Ramirez, 622 S.W. 3d 126, 142 (Tex.
App.—El Paso Aug. 31, 2020, no pet.) (footnotes and citations omitted). “Texas law undeniably
recognizes that partners owe one another a fiduciary duty.” Bohatch v. Butler & Binion, 905
S.W.2d 597, 602 (Tex. App.—Houston [14th Dist.] 1995, writ granted), aff’d, 977 S.W.2d 543
(1998) (citing Fitz—Gerald v. Hull, 237 S.W.2d 256, 264—65 (1951); Johnson v. Peckham, 120
S.W.2d 786, 787-88 (1938); Kunz v. Huddleston, 546 S.W.2d 685, 688 (Tex. App.—El Paso 1977,
writ ref’d n.r.e.)).

Given certain unchallenged findings of fact, Dandachli satisfied his burden to show that
Garcia breached his fiduciary duties to Dandachli and to Active Motorwerks. The district court
found that Dandachli and Garcia entered into a partnership in February of 2013. The court further
found that, while the two were still partners, Garcia “took partnership property from the location
where Active Motorwerks conducted business and took steps to delete Defendant Dandachli’s
access to the Active Motorwerks QuickBooks system.” At trial, Garcia himself conceded that he
used that property in conjunction with his new automotive shop in Pflugerville, and it is undisputed
that Garcia took steps to redirect over 800 Active Motorwerks customers to Active Euroworks. In
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addition, the district court found that Garcia, without Dandachli’s knowledge or approval and while
the two were still partners, “transferred the funds in the Active Motorwerks bank account on which
both he and Defendant Dandachli were authorized signers into an account controlled solely by
Plaintiff Garcia.” These actions reflect a lack of candor and loyalty, a failure to act in good faith,
and an attempt at self-dealing.

Yet while Dandachli may have satisfied his burden with respect to the elements of
existence of and breach of the duty, it does not necessarily follow that he is entitled to relief from
that grievance. Texas law affords an aggrieved individual several remedies for breach of fiduciary
duty. These include, inter alia, actual damages, exemplary damages, disgorgement, and re[s]cission
of contract. In this case, as compensation for the breach of fiduciary duties, Dandachli sought an
additional $71,778.40 in damages. Dandachli derives this sum from evidence of monies Garcia
obtained while operating Active Euroworks and from his theory that “all of the profits and
payments would have been split between Garcia and Dandachli” had Garcia not breached his
fiduciary duty by opening and operating the competing enterprise. However, the district court made
no finding regarding Garcia’s profits from the operation of Active Euroworks. Moreover,
Dandachli presumes that all of Garcia’s profits were made while the two men were still partners,
but the district court made no finding regarding the date the partnership ended. Nor did either party
specifically request any findings regarding the alleged breach of fiduciary duty or any profit Garcia
might have made while operating Active Euroworks. As an appellate court, we must assume that
any omitted, unrequested findings support the judgment. In other words, we must infer that the
district court concluded: (1) that the fiduciary relationship had already ended when Garcia began
earning profits from Active Euroworks, (2) that Dandachli was not harmed by Garcia’s operation
of Active Euroworks, or (3) that Dandachli simply failed to prove any damages incurred. We
overrule Dandachli’s third issue.

Dandachli separately argued that the district court erred by failing to find that Garcia had “breached the
partnership agreement by requiring a salary and requiring that he be paid more than a 50% share of the net profits.”
The court of appeals rejected Dandachli’s argument:

In support of his contention, Dandachli argues that “[i]t is undisputed that Garcia required
that he be paid a salary” and that Garcia “was paid approximately $40,000” more than Dandachli
over the course of 40 months. Yet Garcia, while testifying, repeatedly disputed Dandachli’s
characterization of Garcia’s salary expectations and any profit Garcia had made during his time
at Active Motorwerks. Moreover, the district court found that Dandachli’s failure “to maintain the
books and records of the Partnership ma[de] it impossible to establish the amounts [sic] of
distributions paid to each partner.” And while Dandachli contests whether it was his obligation to
handle the accounting for Active Motorwerks, there is no dispute that the partners failed to
maintain accurate financial records. Indeed, Dandachli himself spent much of the five-day trial
revising his own calculation of damages due to bookkeeping discrepancies and other accounting
errors. Thus, on this record, Dandachli cannot establish this alleged breach as a matter of law. Nor
can he show that the failure to find such a breach contradicts the great weight of the evidence. As
a consequence, he cannot prevail on appeal, and w e overrule the issue.

Dandachli also maintained that there was insufficient evidence for the trial court to conclude that Dandachli
breached the Partnership A greement and his fiduciary duties. Once again, the court of appeals disagreed:

On this record, Dandachli cannot show the evidence legally or factually insufficient to
support the district court’s finding that Dandachli breached the contract. The district court found
that Dandachli had breached the contract by, inter alia, moving to Lebanon and thereby failing to
“provide [his] full-time services and best efforts on behalf of the partnership,” by “fail[ing] to
maintain accurate records,” and by locking Garcia out of the facility. Dandachli challenges the
characterization of his actions as breach of contract—asserting that the contract does not address
these matters—and argues that Garcia presented no evidence of damages arising from any alleged
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breach. But to whatever extent there was any silence or ambiguity regarding Dandachli’s
obligations under the contract, it fell within the province of the district court, as factfinder, to
resolve that silence or ambiguity. Moreover, Garcia testified that he lost access to “close to
70-80,000 [dollars] total” in equipment that he personally owned when Dandachli locked him out
of the facility and that Dandachli prevented him from “us[ing] any of the other company
equipment.” Garcia further testified—and Dandachli conceded—that little or no automotive work
could be undertaken without this equipment. The evidence is therefore both legally and factually
sufficient to support the findings, and we overrule the subissue. ...

Similarly, Dandachli cannot show the evidence legally or factually insufficient to support
the district court’s finding that Dandachli breached his fiduciary duties to his partner. Undisputed
aspects of the record reflect that Dandachli changed the locks on the facility without Garcia’s
knowledge or approval, deprived Garcia of the equipment necessary to carry out the business, and
attempted to redirect nearly every dollar left in the partnership’s bank account to his own personal
account. On this record, we cannot say there is no evidence of breach of fiduciary duty. Nor can
we say the finding is clearly wrong or manifestly unjust. We therefore overrule the issues.

With respect to the trial court’s award of damages for Garcia’s breaches of contract, Dandachli asserted
that “Section 2.3 of the Partnership Agreement requires that Dandachli recover 100% of the payments he personally
made on the Equipment Lease and 100% of Dandachli’s loan to Active Motorwerks, rather than the 50% of those
respective amounts awarded by the district court.” The court of appeals rejected the assertion:

We begin with the district court’s relevant findings of fact. With respect to the Equipment
Lease, the district court found:

On July 21, 2015, Defendant Dandachli, as lessor, and the Partnership, as lessee,
executed a Lease Purchase Agreement. The terms of the Lease Purchase
Agreement required the Partnership to make monthly payments of $2895 to
Defendant Dandachli for the lease of certain equipment, beginning September 1,
2015.... The Partnership did not make all the required monthly $2895 payments.

The district court further found that Dandachli had personally made the payments required
by the Lease Purchase Agreement in a total amount of $11,524 “between September and December
2015.” With respect to the loan, the district court found that Dandachli had loaned $43,464 to the
partnership. Because these findings are supported by the record and not challenged on appeal, they
are binding on this Court.

Dandachli contends he should recover 100% of these sums pursuant to Section 2.3 of the
Partnership Agreement, which provides:

The Partnership shall maintain a capital account record for each partner. All initial
capital contributions and subsequent capital contributions made by Hassan
Dandachli and Mario Garcia into the Partnership shall remain the property of each
and shall be reimbursed to them at any time as per their request and or/upon
withdrawal/dissolution of the Partnership.

Characterizing the lease payments and the loan as “capital contributions” and arguing that “there
was no question that Garcia withdrew from the partnership,” he reasons that “those amounts were
due in full.” We disagree with his reasoning.

The lease is governed by the Lease Purchase Agreement in conjunction with the
Partnership Agreement. The Lease Purchase Agreement provides that the partnership—not
Garcia—would be responsible for any payments due on the lease. And the Partnership Agreement
provides that Garcia and Dandachli each have a 50% share in the partnership. Thus, if the
partnership had followed through with its obligations under the Lease Purchase Agreement,
Dandachli would have been responsible for half of that sum. Accordingly, Dandachli has not
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satisfied his burden to show how the district court erred by awarding Dandachli half of the amount
he paid toward the sums due and owing under the Lease Purchase A greement.

It is unclear from the record what terms governed Dandachli’s $43,464 loan to the
partnership. Dandachli argues that the capital-contribution provision of the Partnership Agreement
governs but provides no evidence or authority in support of that argument. The Partnership
Agreement itself does not define “capital contribution,” and the district court made no specific
findings regarding the meaning of that term, the timing of the loan, or what the loan was used for.
Ambiguous terms of a contract must be discerned by the factfinder. On this record, because the
phrase is ambiguous and because neither party proposed findings regarding its meaning, we must
defer to the district court’s construction of the Partnership Agreement and its implicit rejection of
Dandachli’s arguments regarding reimbursement of the loan as a “capital contribution.” We
therefore overrule the issue.

Smith v. Insurance Adjusters Group, LLC, Case No. 2:21-cv-00068-JRG-RSP, 2021 WL 3477362 (E.D.
Tex. July 13, 2021), report and recommendation adopted, 2021 WL 3471210 (E.D. Tex. Aug. 6, 2021).

The magistrate judge recommended that the defendants’ motion to dismiss for failure to state a claim should
be rejected with respect to the plaintiffs’ breach of fiduciary duty claim because the elements of the claim were
sufficiently alleged. The magistrate also determined that the plaintiffs’ claim for “breach of loyalty” was simply
a species of breach of fiduciary duty and would not be recognized as an independent cause of action.

According to the First Amended Complaint, Duane Smith (“D. Smith”) and Rachel Smith (“R. Smith”) were
public adjusters licensed in Texas. In March of 2017, William Cox, owner of Insurance Adjusters Group, LLC
(“IAG”), took on D. Smith as a partner in IAG’s business in various states. The parties formed a partnership as
co-owners of an operated business for profit.

Cox had a felony conviction from California that prevented him from being licensed as a public adjuster
in Texas. As a consequence, the partners performed their Texas work through the Smiths’ company Premier
Adjustment Group, LLC (“PAG”). The proceeds for the partnership between Cox and D. Smith, either through IAG
or PAG, were to be split on a 50/50 basis and R. Smith and PAG were to be compensated for all of the work that
R. Smith performed on behalf of Cox and IAG.

On February 9, 2021, D. Smith confronted Cox about his failure to pay in accordance with their agreement.
Cox allegedly repeatedly shorted the Smiths and PAG on the portion of the insurance proceeds that they were to
receive. Cox then barred access to the company computer system and contacted the various attorneys handling
IAG’s claims. He advised them to send funds directly to IAG and to ignore any right that the Smiths or PAG may
have to that money.

The Smiths and PAG sued Cox and IAG for breach of fiduciary duty and other claims. Cox and IAG filed
a motion to dismiss for failure to state a claim. The court began by discussing the legal standards for breach of
fiduciary duty:

The first step for determining breach of fiduciary duty under Texas law is determining
whether a fiduciary duty exists. A fiduciary relationship between partners exists as a matter of law.
Johnson v. Peckham, 120 S.W.2d 786 (Tex. 1938).

Fiduciary duties can vary depending on the instrument involved, special statutes, and
common law. In a general partnership, partners owe each other at least the following duties: (1)
duty of loyalty (Tex. Bus. Orgs. Code §§ 152.204(a)(1), 152.205); (2) duty of care (Tex. Bus. Orgs.
Code §§ 152.204(a)(2), 152.206); (3) obligation of good faith (Tex. Bus. Orgs. Code § 152.204(b));
and (4) duty to provide or disclose information (Tex. Bus. Orgs. Code § 152.213(a)).

The duty of loyalty includes

(1) accounting to and holding for the partnership property, profit, or benefit
derived by the partner:

(A) in the conduct and winding up of the partnership business; or

(B) from use by the partner of partnership property;
(2) refraining from dealing with the partnership on behalf of a person who has an
interest adverse to the partnership; and
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(3) refraining from competing or dealing with the partnership in a manner adverse
to the partnership.

Tex. Bus. Orgs. Code § 152.205.
The court then analyzed the allegations of breach of fiduciary duty and concluded that they sufficiently
asserted a claim that defeated the motion to dismiss:

“Generally, the elements of a claim for breach of fiduciary duty are (1) the existence of a
fiduciary duty, (2) breach of the duty, (3) causation, and (4) damages.” First United Pentecostal
Church of Beaumont, [514 S.W.3d 217, 220 (Tex. 2017)].

Plaintiffs plead “Defendants IAG and Defendant Cox maintained a fiduciary relationship
with and owed fiduciary duties to Plaintiff Duane Smith, as a member and participating business
partner with Defendant IAG and Defendant Cox.” Further, Plaintiffs allege “Defendants IAG and
Defendant Cox maintained a fiduciary relationship with and owed fiduciary duties to Plaintiff
Duane Smith, Rachel Smith and Premier Adjustment Group, LLC, as members of a joint venture
established for the purpose for providing public adjusting services.”

Supporting these claims, Plaintiffs have alleged that “Defendant Cox, owner of
INSURANCE ADJUSTERS GROUP, LLC, took on Duane Smith as a partner in IAG’s business”
and that “[t]he parties formed a partnership and began doing business as a partnership with the
purpose of operating a business for profit, with partners as co-owners of the business.” Plaintiffs
also plead “[t]he partners operated their Texas work through the Smith’s company called
PREMIER ADJUSTMENT GROUP, LLC. Through this entity they handled a number of claims
in Texas....” Plaintiffs also plead “Rachel Smith and/or Premier was to be compensated for all of
the work Rachel Smith performed on behalf of Defendant Cox and Defendant IAG. Rachel Smith
acted as claims manager.... Defendant Cox repeatedly promised to compensate her for her
services.”

With respect to D. Smith, Plaintiffs have sufficiently pleaded the existence of a partnership
with Cox. A fiduciary relationship between partners exists as a matter of law. With respect to R.
Smith and PAG, Plaintiffs have sufficiently plead that IAG, Cox, D. Smith, R. Smith, and PAG
were members of a joint venture. “Under Texas law, joint ventures are legal entities described as
being ‘in the nature of a partnership engaged in the joint prosecution of a particular transaction for
mutual profit.”” Lawler v. Dallas Statler-Hilton Joint Venture, 793 S.W.2d 27, 33 (Tex.
App.—Dallas 1990, writ denied) (quoting Brown v. Cole, 291 S.W.2d 704, 709 (Tex. 1956)).
Accordingly, Plaintiffs have sufficiently pleaded the first element of a breach of fiduciary duty
claim.

Plaintiffs allege, “Defendant IAG and Defendant Cox breached their fiduciary duties to
Plaintiffs by making material misrepresentations and failing to disclose all material facts relating
to the business” and “breached the duty of good faith and fair dealing by knowingly and
intentionally concealing monies due to Plaintiffs.” Supporting this, Plaintiffs plead:

On or around February 9, 2021, during a telephonic meeting, Duane Smith
confronted Defendant Cox about his failure to pay in accordance with their
agreement. Defendant Cox, individually and on behalf of Defendant IAG, has
repeatedly shorted the Smiths and Premier on the portion of insurance proceeds
they were to receive as a part of their work. Plaintiffs believe that in addition to
withholding sums Defendant Cox and Defendant IAG were not entitled to
withhold, Cox and IAG have not divided monies with Plaintiffs that Plaintiffs
were entitle [sic] to receive.... On this occasion, Defendant Cox responded by
barring Plaintiffs’ access to the company computer system. In addition, Defendant
Cox has been contacting the various attorneys handling the claims Defendant IAG
is involved in and advising those attorneys to send funds directly to IAG and
ignore any right that the Smiths and/or Premier may have to those monies.
Plaintiffs are currently entitled to hundreds of thousands of dollars in monies from
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... cases that have already been settled and the settlement checks are either at the
respective clients’ attorney’s office or whose funding is imminent.

The Court finds this sufficiently pleads breach of fiduciary duty, causation, and damages.

The Defendants’ Motion seeks to dismiss the Plaintiffs” Count I: Breach of Fiduciary Duty
because (1) there is no fiduciary duty relationship between the parties, (2) there is no breach of
fiduciary duty, and (3) there is no injury or benefit to Defendants. Defendants’ Motion argues that
there is no fiduciary duty because D. Smith “has not plead that a written partnership agreement
existed” and “does not plead that an implied partnership existed.” The Plaintiffs have clearly plead
a partnership between D. Smith and Cox, as well as a joint venture between all parties. Whether
this partnership was written or implied is irrelevant for resolving a motion to dismiss. All that is
necessary to survive a motion to dismiss is to give the defendant “fair notice of what the ... claim
is and the grounds upon which it rests.” [Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)]
(ellipsis in original) (citations omitted).

Defendants’ Motion proceeds to argue D. Smith has not pleaded how proceeds were to be
split, the sharing of losses, the sharing of liability, and contributions to the business, concluding
“[t]hus there is no partnership; without a partnership, the alleged fiduciary relationship does not
exist.” Defendants’ Motion is a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6),
not a motion for summary judgment. It is not required that a Plaintiff plead every detail of their
case prior to discovery. Defendants’ Motion, throughout its section seeking to dismiss the
Plaintiffs” Count I: Breach of Fiduciary Duty, asserts that Plaintiffs have not pleaded various
details well beyond the scope necessary to survive a motion to dismiss, effectively arguing a
motion for summary judgment prior to discovery. Accordingly, the Defendants’ Motion should be
denied with respect to Count I: Breach of Fiduciary Duty.

The plaintiffs also alleged a “breach of loyalty” claim as a separate and distinct action from their “breach
of fiduciary duty” claim. The defendants argued that the loyalty claim was improper “as breach of loyalty is not a
cause of action but rather encompassed by the fiduciary duty cause of action.” The court noted that the plaintiffs,
in their response, “argue breach of fiduciary duties and breach of loyalty together as fiduciary duties and do not
address Defendants’ argument that ‘the Court should dismiss Plaintiffs’ ‘cause of action’ for ‘breach of loyalty’
or require Plaintiffs to provide a basis for a stand-alone cause of action for breach of loyalty.’”” Ultimately, the court
concluded that “Defendants are correct that breach of the duty of loyalty is not an independent cause of action, but
rather a species of breach of fiduciary duty, where the fiduciary duty is the duty of loyalty.” As such, “the
Complaint will be read by the Court in that light and no separate breach of loyalty claim, apart from breach of
fiduciary duty, will be considered.”

Luisa Fernanda Calle Monsalvev. CMG Financial, EP-21-CV-00058-FM, 2021 WL 2444168 (W.D. Tex.
June 15, 2021) (“A fiduciary duty arises ‘as a matter of law in certain formal relationships, including
attorney-client, partnership, and trustee relationships.’”).

F. Partnership Property and Partnership Interest

Shalit v. Shalit, No. 04-19-00736-CV, 2022 WL 789347 (Tex. App.—San Antonio Mar. 16, 2022, pet.
denied) (mem. op.).

In this appeal from a divorce decree, the court held that the trial court could divide the community property
interest of the husband but not the property of the partnership and construed the decree to divide the community
property interest in the partnership, not the partnership property itself.

Assuming without deciding that Michael properly briefed this point, we agree that the trial
court could not divide any individual property owned by BGS Realty. See TEX. BUS. ORGS.
CODE ANN. § 152.101 (“Partnership property is not property of the partners. A partner or a
partner's spouse does not have an interest in partnership property.”); id. § 154.001 (“A partner is
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not a co-owner of partnership property.”); Siller v. LPP Mortg., Ltd., 264 S.W.3d 324, 329 (Tex.
App.—San Antonio 2008, no pet.).

Nevertheless, as Michael acknowledges, the trial court had authority to divide the 62.5%
community property interest in the partnership. See, e.g., Lifshutz, 61 S.W.3d at 518.

To the degree that there was any ambiguity in this provision of the decree, we construe it
to divide the 62.5% community property interest in the partnership, not the partnership property
itself.

G. Interpretation and Enforcement of Partnership Agreement
1. Fiduciary Duties

Hrdy v. Second Street Properties, LLC, S.W.3d _,2022 WL 903952 (Tex. App.—Houston [1st Dist.]
2022, no pet. h.).

In this dispute between limited partners of a limited partnership and the former general partner and its
owner, the court of appeals held, inter alia, that: (1) the evidence was sufficient to support the jury’s finding that
the general partner and its owner complied with their fiduciary duties with respect to certain transactions, relying
in part on a provision of the partnership agreement that permitted any partner to “engage in or possess an interest
in other business ventures of any nature or description, independently or with others, similar to, or competitive with
the business” of the limited partnership , (2) the limited partners did not comply with the partnership agreement in
purporting to amend the agreement without the requisite consent of the general partner where the limited partners
had removed the general partner and the partnership lacked a general partner at the time of the vote to amend the
agreement; (3) the trial court did not err in ordering a winding up and dissolution of the partnership based on the
partnership agreement, which provided that the partnership shall be terminated and dissolved, and its assets
liquidated, if the limited partners did not unanimously designate a new general partner within 90 days of removal
of the general partner; (5) although the limited partners did not prevail on all claims, and the general partner and
its owner prevailed on certain claims against them and obtained certain requested declaratory relief, the limited
partners were the prevailing party for purposes of the attorney’s fee provision in the partnership agreement where
they prevailed on some claims for breach of fiduciary duty and obtained a constructive trust requiring the transfer
of certain valuable properties to the limited partnership.

In 2002, Walker Royall (“Walker”) and some of his cousins inherited land (the “Blaffer Tract”) along the
Brazos River from an uncle. The Blaffer Tract had little value, and Walker and his cousins formed a limited
partnership, Freeport Waterfront Properties (“Freeport Properties™), to manage the land with the goal of increasing
its value. Because Walker had experience in commercial real estate, the partnership designated Walker’s wholly
owned company, Briarwood Capital Corporation (“Briarwood Capital”), the general partner. The limited partners
of Freeport Properties and their percentage interests changed over time, but the six individuals who were the
appellants in this case were limited partners over the partnership’s entire history. Walker, or a company wholly
owned by him, was also a limited partner throughout the partnership’s existence. The court referred to the
appellants collectively as the “Other Limited Partners.”

Freeport Properties pursued its goal of increasing the value of the Blaffer Tract and engaged in years of
negotiation, and eventually litigation, with the City of Freeport over a development project in connection with a
proposed marina. Eventually, a rift developed between Walker and the Other Limited Partners. After the Other
Limited Partners removed Briarwood Capital as general partner and elected another company in its place without
Walker’s consent, Walker sued. Walker sought a declaration that the partnership agreement required unanimity
when designating a new general partner and that the election of the new company as general partner was invalid,
thus requiring dissolution of the partnership. The Other Limited Partners countersued, alleging that Walker and
Briarwood Capital had breached the fiduciary duties they owed to the limited partnership by acquiring additional
tracts of land that had been bought or should have been bought by the partnership. The Other Limited Partners
sought the return of these tracts and more than $1 million in damages. The jury returned a mixed verdict finding
for the Other Limited Partners with respect to two tracts and against the Other Limited Partners with respect to two
others. The trial court entered judgment on the verdict in which it imposed a constructive trust for the benefit of
the limited partnership on two valuable tracts of land obtained by an entity of Walker’s in breach of his fiduciary
duties and ordered dissolution and winding up of the partnership (appointing a receiver for that purpose) because
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the partnership agreement required dissolution if, as here, the partnership did not properly elect a new general
partner in a specified time frame. The trial court declined to award any party attorney’s fees under either the
Declaratory Judgments Act or the partnership agreement. The Other Limited Partners appealed, raising numerous
issues, and Walker and Briarwood raised a single issue relating to the recovery of attorney’s fees by cross appeal.

In a very lengthy opinion, in which the court of appeals described the factual background and evidence in
detail, the court addressed each of the issues raised on appeal.

The court first addressed the Other Limited Partners’ argument that the evidence was insufficient to support
the jury’s finding that Walker and Briar Capital complied with their fiduciary duties to the Other Limited Partners
and the partnership, respectively. The jury found that a relationship of trust and confidence existed between Walker
and the other limited partners but that he complied with his duty in connection with transactions involving two
tracts of property. The jury likewise found that Briarwood Capital complied with its duty of loyalty to the
partnership with respect to these transactions.

In a lengthy discussion of the first of these two transactions, the court examined the evidence relating to
the acquisition by Walker’s entity of a piece of property referred to as the Stanley Tract. The court concluded that
there was significant conflicting evidence relating to the Stanley Tract transaction, and the evidence did not compel
the jury to conclude that Walker lied as argued by the Other Limited Partners or that a conflict of interest or other
circumstances rendered the transaction unfair.

In the course of the court’s discussion, the court noted that it would be inappropriate to hold that there was
insufficient evidence of fairness based on events that transpired after the transaction, rather than evaluating the
transaction in light of the circumstances existing when it took place, citing Est. of Townes, 867 S.W.2d at 417 and
Collins v. Smith, 53 S.W.3d 832, 840 (Tex. App.—Houston [1st Dist.] 2001, no pet.) (court evaluates whether
fiduciary significantly benefits at expense of one to whom he owes fiduciary duty based on circumstances existing
when transaction takes place). The court also noted that the Other Limited Partners’ suggestion that the transaction
was unfair because it created a conflict of interest—by making Walker and Freeport Properties competitors in the
marina development project—disregarded the partnership agreement, which allowed any partner to “engage in or
possess an interest in other business ventures of any nature or description, independently or with others, similar to,
or competitive with the business” of the limited partnership. The court stated that Texas law allows parties to limit
the scope of fiduciary duties in this manner in the partnership agreement, citing Strebel v. Wimberly, 371 S.W.3d
267, 284 (Tex. App.—Houston [1st Dist.] 2012, pet. denied), and the existence of a conflict of interest resulting
from competition, standing alone, thus did not establish the transaction’s unfairness. Consistent with the partnership
agreement, the trial court’s charge instructed the jury that possessing a competitive business interest was not a
breach of the duty of loyalty, and the court was required to assess evidentiary sufficiency based on the charge given
in the absence of an objection to the instruction. The Other Limited Partners further argued that Walker’s conflict
of interest resulting from his competition in the marina development project later ripened into self-dealing when
Walker made a better deal for himself than the partnership in a marina operating agreement, but this argument again
relied on events that transpired after the transaction, and the court reiterated that a transaction’s fairness cannot be
measured by events such as these that happened years later. The Other Limited Partners also argued that the
unfairness of Walker’s purchase of the Stanley Tract was manifest because Walker gave no consideration to the
partnership for his purchase of the property. The court distinguished the Other Limited Partners’ reliance on
Crenshaw v. Swenson, 611 S.W.2d 886, 888-91 (Tex. App.—Austin 1980, writ ref’d n.r.e.), in which the court held
that a general partner violated her fiduciary duty by selling and leasing partnership property and depositing the
proceeds into her own company’s bank account without the knowledge of the limited partners. In Crenshaw, which
did not mention or turn on consideration, the dispositive facts were undisputed, and the issue was whether the
undisputed facts constituted a breach of fiduciary duty entitling the limited partners to restitution of their
partnership contributions. The court of appeals held the general partner had breached her fiduciary duty as a matter
of law, which, in turn, entitled the limited partners to the restitution they sought. Here, the court stated that it was
undisputed that Walker paid $90,000 for the Stanley Tract, and although he did not pay the partnership anything
for the opportunity to buy the land, the jury heard testimony from which it could have concluded the partnership
benefitted because the marina deal at that point was mired in eminent-domain controversy and litigation, and the
purchase of the land by Walker helped stave off actions by the City that threatened Freeport Properties’ existing
investment in the marina development area during a time of uncertainty. The court stated that a reasonable jury
could credit this testimony and find that the transaction also benefitted the limited partnership. The court also
responded to a number of points made by a dissenting justice and ultimately concluded that there was some
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evidence supporting the jury’s findings that neither Walker nor Briarwood Capital breached any fiduciary duty or
obligation as to the Stanley Tract. Further, considering the record as a whole, the evidence supporting the jury’s
Stanley Tract findings was not so weak, or so contrary to the weight of all the evidence, as to make the findings
clearly wrong and manifestly unjust. Thus, the court held that the evidence was legally and factually sufficient to
support these findings.

Similarly, the court engaged in a lengthy discussion of the Other Limited Partners’ challenge to the jury’s
findings that Walker complied with his fiduciary duty in acquiring a tract of land referred to as the Henderson Tract.
The Other Limited Partners argued that because the evidence showed he received this right as part of a settlement
he negotiated with the City on behalf of himself, his companies, and Freeport Properties, Walker’s conflict of
interest alone was enough to invalidate this transaction. In addition, the Other Limited Partners argued that Walker
gained significantly from the settlement with the City while the partnership received comparatively little of value.
The court pointed out that Walker provided a considerable amount of evidence shedding a different light on the
context and circumstances than the Other Limited Partners. The court acknowledged that the jury was not obligated
to accept Walker’s version of events, but the court emphasized that the evidence was not one-sided. Both sides put
on a significant amount of proof relevant to the fairness of the transaction, and the court said that the evidence as
a whole did not compel a reasonable jury to find in favor of the Other Limited Partners. Again, the court concluded
that the evidence was legally and factually sufficient to support the jury’s findings that neither Walker nor
Briarwood breached a fiduciary duty in connection with the Henderson Tract.

2. Financial Rights

Dandachli v. Active Motorwerks, Inc., No. 03-19-00494-CV, 2021 WL 3118437 (Tex. App.—Austin
July 23,2021, no pet. h.) (mem. op.).

The court of appeals affirmed the trial court’s finding that Hassan Dandachli was only entitled to recover
50% of the lease payments that he made on behalf of the partnership and 50% of the loan that he made to the
partnership as damages for Mario Garcia’s breach of contract. The court rejected Dandachli’s assertion that the
capital contributions provision of the Partnership A greement was applicable to the damages claim.

In early 2013, Dandachli and Garcia, who were both well-respected professionals in the Austin automotive
industry, decided to join forces to own and operate “a high-end automotive repair shop” known as Active
Motorwerks, Inc. To memorialize this decision, Dandachli drafted a Partnership Agreement requiring that each
partner “provide their full-time services and best efforts on behalf of the partnership” and indicating that the
partners would “each have a 50% share of Active Motorwerks and a 50% share of net profits.” The Partnership
Agreement further stipulated that the partnership would “commence on February 5th, 2013[,] and [would] end only
on mutual agreement between the parties involved or mutual dissolution.” Although not included in the Partnership
Agreement, the partners had apparently reached an understanding that Garcia would oversee the work in the garage
while Dandachli would oversee front-office operations, including handling administrative matters and bookkeeping.

Dandachli was the primary financial contributor to the partnership, lending Active Motorwerks money when
necessary and obtaining reimbursement when possible. In early 2015, Active Motorwerks began operating out of
a facility that Dandachli owned and had remodeled at his own expense for the partnership business. Later in 2015,
Active Motorwerks and Dandachli executed a Lease Purchase Agreement providing that Active Motorwerks would
lease certain equipment from Dandachli for a sum of $2,895 per month. When Active Motorwerks failed to make
its monthly payments, Dandachli sold approximately $40,000 of the equipment in December of that year.

In March of 2017, Dandachli moved to Lebanon. Although Dandachli had assured Garcia that Dandachli
could and would satisfy his obligations under the Partnership Agreement from abroad, his move strained the
partnership. In May of 2017, Dandachli learned that Garcia had moved equipment owned by Active Motorwerks
and Dandachli to an unknown location. On May 10, in an apparent attempt to prevent any further loss, Dandachli
asked his agents in Austin to change the locks on the Dandachli-owned facility from which Active Motorwerks was
operating. Dandachli then refused to allow Garcia access to the facility or to any equipment or vehicle within the
facility. Later the same day, Dandachli attempted to redirect $22,000 in Active Motorwerks funds to his personal
bank account. Garcia received notice of the attempted transfer, stopped payment, and then removed all remaining
funds to an account that only he could access.

By May 15, Garcia was still without access to the Active Motorwerks facility and had eliminated
Dandachli’s digital access to the accounting and administrative software used to manage Active Motorwerks. Garcia
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then used Active Motorwerks’s email account to contact over 800 current and former Active Motorwerks
customers, notifying them that “technical issues” necessitated a change in the business’s phone number and email
address. The notice provided Garcia’s cell phone number and his personal email address as the only means of
contacting Active Motorwerks. Garcia also revised Active Motorwerks’s social media to reflect the change.

Unbeknownst to Dandachli, Garcia had made plans to operate a new automotive shop, which Garcia would
ultimately register as Active Euroworks, LLC. When customers or potential customers would attempt to contact
or locate Active Motorwerks, Garcia or Active Motorwerks’s online materials would direct them to the Active
Euroworks location. Garcia later designed a logo for Active Euroworks nearly identical to the one used by Active
Motorwerks.

The parties eventually sued one another for, among other causes of action, breach of fiduciary duty and
breach of the Partnership Agreement. At the end of a bench trial, the district court found, in part, the following: (1)
that Dandachli breached Section 2.3 of the A greement by “failing to keep and maintain accurate records, and for
[the] actions taken in May 2017”; (2) that Dandachli breached Section 3.1 of the Agreement “in March 2017 when
Dandachli moved to Lebanon”; (3) that Dandachli breached his fiduciary duty to Active Motorwerks by failing to
“maintain accurate records”; (4) that Garcia breached Section 5.2 of the Agreement “when Garcia transferred funds
in the Active Motorwerks’ bank account to an account controlled solely by Garcia”; and (5) that Garcia breached
the Agreement through his “actions taken in May 2017.” Dandachli appealed.

With respect to the trial court’s award of damages for Garcia’s breaches of contract, Dandachli asserted
that “Section 2.3 of the Partnership Agreement requires that Dandachli recover 100% of the payments he personally
made on the Equipment Lease and 100% of Dandachli’s loan to Active Motorwerks, rather than the 50% of those
respective amounts awarded by the district court.” The court of appeals rejected the assertion:

We begin with the district court’s relevant findings of fact. With respect to the Equipment
Lease, the district court found:

On July 21, 2015, Defendant Dandachli, as lessor, and the Partnership, as lessee,
executed a Lease Purchase Agreement. The terms of the Lease Purchase
Agreement required the Partnership to make monthly payments of $2895 to
Defendant Dandachli for the lease of certain equipment, beginning September 1,
2015.... The Partnership did not make all the required monthly $2895 payments.

The district court further found that Dandachli had personally made the payments required
by the Lease Purchase Agreement in a total amount of $11,524 “between September and December
2015.” With respect to the loan, the district court found that Dandachli had loaned $43,464 to the
partnership. Because these findings are supported by the record and not challenged on appeal, they
are binding on this Court.

Dandachli contends he should recover 100% of these sums pursuant to Section 2.3 of the
Partnership Agreement, which provides:

The Partnership shall maintain a capital account record for each partner. All initial
capital contributions and subsequent capital contributions made by Hassan
Dandachli and Mario Garcia into the Partnership shall remain the property of each
and shall be reimbursed to them at any time as per their request and or/upon
withdrawal/dissolution of the Partnership.

Characterizing the lease payments and the loan as “capital contributions” and arguing that “there
was no question that Garcia withdrew from the partnership,” he reasons that “those amounts were
due in full.” We disagree with his reasoning.

The lease is governed by the Lease Purchase Agreement in conjunction with the
Partnership Agreement. The Lease Purchase Agreement provides that the partnership—not
Garcia—would be responsible for any payments due on the lease. And the Partnership Agreement
provides that Garcia and Dandachli each have a 50% share in the partnership. Thus, if the
partnership had followed through with its obligations under the Lease Purchase Agreement,
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Dandachli would have been responsible for half of that sum. Accordingly, Dandachli has not
satisfied his burden to show how the district court erred by awarding Dandachli half of the amount
he paid toward the sums due and owing under the Lease Purchase A greement.

It is unclear from the record what terms governed Dandachli’s $43,464 loan to the
partnership. Dandachli argues that the capital-contribution provision of the Partnership Agreement
governs but provides no evidence or authority in support of that argument. The Partnership
Agreement itself does not define “capital contribution,” and the district court made no specific
findings regarding the meaning of that term, the timing of the loan, or what the loan was used for.
Ambiguous terms of a contract must be discerned by the factfinder. On this record, because the
phrase is ambiguous and because neither party proposed findings regarding its meaning, we must
defer to the district court’s construction of the Partnership Agreement and its implicit rejection of
Dandachli’s arguments regarding reimbursement of the loan as a “capital contribution.” We
therefore overrule the issue.

3. Amendment of Partnership Agreement

Hrdy v. Second Street Properties, LLC, S.W.3d ,2022 WL 903952 (Tex. App.—Houston [1st Dist.]
2022, no pet. h.).

In this dispute between limited partners of a limited partnership and the former general partner and its
owner, the court of appeals held, inter alia, that: (1) the evidence was sufficient to support the jury’s finding that
the general partner and its owner complied with their fiduciary duties with respect to certain transactions, (2) the
limited partners did not comply with the partnership agreement in purporting to amend the agreement without the
requisite consent of the general partner where the limited partners had removed the general partner and the
partnership lacked a general partner at the time of the vote to amend the agreement; (3) the trial court did not err
in ordering a winding up and dissolution of the partnership based on the partnership agreement, which provided
that the partnership shall be terminated and dissolved, and its assets liquidated, if the limited partners did not
unanimously designate a new general partner within 90 days of removal of the general partner; (5) although the
limited partners did not prevail on all claims, and the general partner and its owner prevailed on certain claims
against them and obtained certain requested declaratory relief, the limited partners were the prevailing party for
purposes of the attorney’s fee provision in the partnership agreement where they prevailed on some claims for
breach of fiduciary duty and obtained a constructive trust requiring the transfer of certain valuable properties to the
limited partnership.

In 2002, Walker Royall (“Walker”) and some of his cousins inherited land (the “Blaffer Tract”) along the
Brazos River from an uncle. The Blaffer Tract had little value, and Walker and his cousins formed a limited
partnership, Freeport Waterfront Properties (“Freeport Properties”), to manage the land with the goal of increasing
its value. Because Walker had experience in commercial real estate, the partnership designated Walker’s wholly
owned company, Briarwood Capital Corporation (“Briarwood Capital”), the general partner. The limited partners
of Freeport Properties and their percentage interests changed over time, but the six individuals who were the
appellants in this case were limited partners over the partnership’s entire history. Walker, or a company wholly
owned by him, was also a limited partner throughout the partnership’s existence. The court referred to the
appellants collectively as the “Other Limited Partners.”

Freeport Properties pursued its goal of increasing the value of the Blaffer Tract and engaged in years of
negotiation, and eventually litigation, with the City of Freeport over a development project in connection with a
proposed marina. Eventually, a rift developed between Walker and the Other Limited Partners. After the Other
Limited Partners removed Briarwood Capital as general partner and elected another company in its place without
Walker’s consent, Walker sued. Walker sought a declaration that the partnership agreement required unanimity
when designating a new general partner and that the election of the new company as general partner was invalid,
thus requiring dissolution of the partnership. The Other Limited Partners countersued, alleging that Walker and
Briarwood Capital had breached the fiduciary duties they owed to the limited partnership by acquiring additional
tracts of land that had been bought or should have been bought by the partnership. The Other Limited Partners
sought the return of these tracts and more than $1 million in damages. The jury returned a mixed verdict finding
for the Other Limited Partners with respect to two tracts and against the Other Limited Partners with respect to two
others. The trial court entered judgment on the verdict in which it imposed a constructive trust for the benefit of
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the limited partnership on two valuable tracts of land obtained by an entity of Walker’s in breach of his fiduciary
duties and ordered dissolution and winding up of the partnership (appointing a receiver for that purpose) because
the partnership agreement required dissolution if, as here, the partnership did not properly elect a new general
partner in a specified time frame. The trial court declined to award any party attorney’s fees under either the
Declaratory Judgments Act or the partnership agreement. The Other Limited Partners appealed, raising numerous
issues, and Walker and Briarwood raised a single issue relating to the recovery of attorney’s fees by cross appeal.

In a very lengthy opinion, in which the court of appeals described the factual background and evidence in
detail, the court addressed each of the issues raised on appeal.

The court first addressed the Other Limited Partners’ argument that the evidence was insufficient to support
the jury’s finding that Walker and Briar Capital complied with their fiduciary duties to the Other Limited Partners
and the partnership, respectively. The jury found that a relationship of trust and confidence existed between Walker
and the other limited partners but that he complied with his duty in connection with transactions involving two
tracts of property. The jury likewise found that Briarwood Capital complied with its duty of loyalty to the
partnership with respect to these transactions.

In a lengthy discussion of the first of these two transactions, the court examined the evidence relating to
the acquisition by Walker’s entity of a piece of property referred to as the Stanley Tract. The court concluded that
there was significant conflicting evidence relating to the Stanley Tract transaction, and the evidence did not compel
the jury to conclude that Walker lied as argued by the Other Limited Partners or that a conflict of interest or other
circumstances rendered the transaction unfair.

Similarly, the court engaged in a lengthy discussion of the Other Limited Partners’ challenge to the jury’s
findings that Walker complied with his fiduciary duty in acquiring a tract of land referred to as the Henderson Tract.
Both sides put on a significant amount of proof relevant to the fairness of the transaction, and the court said that
the evidence as a whole did not compel a reasonable jury to find in favor of the Other Limited Partners. Again, the
court concluded that the evidence was legally and factually sufficient to support the jury’s findings that neither
Walker nor Briarwood breached a fiduciary duty in connection with the Henderson Tract.

Another contention of the Other Limited Partners on appeal was that the trial court erred in ordering
dissolution of the limited partnership. The basis for the trial court’s order of dissolution was a provision of the
partnership triggering dissolution if a replacement general partner was not designated within 90 days after the
removal of the general partner. A fter noting that partnership agreements are construed like contracts and reciting
several maxims of contract construction, the court discussed the provisions of the partnership agreement as they
related to the removal of a general partner, amendment of the partnership agreement, appointment of a new general
partner, and dissolution and winding up of the partnership when there was no remaining general partner.

Under the partnership agreement, limited partners holding a simple majority of the percentage interests in
the partnership could remove the general partner; however, upon removal of the general partner, the limited partners
had to unanimously elect to continue the partnership’s business and designate a new general partner within 90 days
to avoid dissolution. In the event that the limited partners failed to unanimously elect to continue and designate a
new general partner within 90 days, the agreement provided that the partnership “shall be terminated.” The
agreement further provided that the partnership “shall be dissolved” and that the partnership assets were to be
liquidated under these circumstances.

It was undisputed that the Other Limited Partners removed Briarwood Capital as general partner and that
they had the simple majority of percentage interests in the partnership required to do so, but it was also undisputed
that the limited partners, which included Walker or a company he owned, did not unanimously elect to continue
or designate a new general partner within 90 days. The Other Limited Partners tried to avoid dissolution by
changing the terms of the partnership agreement. After they removed Briarwood Capital as general partner, they
amended the partnership agreement to allow one or more limited partners holding a simple majority of the
percentage interests in the partnership to elect to continue business and designate a general partner; i.e., they
eliminated the unanimity requirement for continuation of the business and designation of a new general partner so
that Walker’s concurrence as a limited partner would no longer be required. The Other Limited Partners then
designated a company owned by two of the Other Limited Partners as the new general partner. The new general
partner then ratified the amended partnership agreement that allowed its designation as general partner.

The court held the Other Limited Partners’ attempted amendment was not valid because it did not comply
with the terms of the unamended partnership agreement. The partnership agreement provided that it could only be
amended in a writing executed by both the general partner and one or more limited partners holding a simple
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majority of the percentage interests in the partnership. Because there was no general partner at the time of the
amendment, it was not approved by a general partner, and the court stated that the provision would be meaningless
if the Other Limited Partners could simply violate this term of the unamended agreement and then ratify the
violation afterward.

Furthermore, the court stated that the unamended partnership agreement did not purport to give the general
partner such sweeping ratification authority. The court stated that, under ordinary principles of partnership law, the
new general partner could only ratify acts of the Other Limited Partners that it could have authorized them to take
in the first place, citing Laird Hill Salt Water Disposal v. E. Tex. Salt Water Disposal, 351 S.W.3d 81, 90 (Tex.
App.—Tyler 2011, pet. denied) (directors may ratify acts that other corporate actors take if directors could have
authorized them to take these acts in first instance). Under the terms of the unamended partnership agreement, the
general partner could neither amend the partnership agreement unilaterally nor authorize a simple majority to elect
a new general partner after the removal of another one. Thus, the removal of Briarwood Capital as general partner
was effective, but the amendment of the partnership agreement, appointment of a successor partner, and agreement
to continue the partnership were not effective, and the partnership was terminated and dissolved by the terms of
the partnership agreement due to the failure to validly designate a new general partner and elect to continue within
90 days of the removal of the general partner.

Walker’s failure to secure jury findings that amendment of the partnership agreement and designation of
anew general partner were invalid did not preclude dissolution because the Other Limited Partners did not identify
a question of fact material to the issue of dissolution that should have been submitted to the jury. Because the
relevant facts were undisputed and the partnership agreement was unambiguous, compliance with the partnership
agreement was a question of law.

The Other Limited Partners also argued that Walker was estopped from enforcing the partnership
agreement’s unanimity requirement for designating a new general partner after the removal of another based on a
side letter agreement between Walker and two of the Other Limited Partners, an email chain between Walker and
the same two individuals, and an email from Walker to several individuals at a bank. The court stated that the
partnership agreement’s boilerplate merger clause did not amount to a disclaimer of reliance that would bar the
Other Limited Partners from alleging they relied on the representations made by Walker in the letter agreement or
elsewhere in deciding to join the limited partnership or sign the partnership agreement, but the court found the letter
agreement inapposite to the situation at hand because it solely addressed replacement of the general partner during
the first four years of the partnership and made no commitments beyond that period. As for the email exchange, the
record demonstrated that the Other Limited Partners did not rely on the inconsistent and ambiguous statements by
Walker in those communications. As for the email by Walker in which Walker stated to several bank employees
that a simple majority could replace Briarwood Capital as general partner at any time, there was no evidence that
the Other Limited Partners contemporaneously saw or were aware of this email. Thus, the court stated that the
evidence foreclosed the estoppel argument, and, even assuming it was sufficient to raise a fact issue on reliance,
the Other Limited Partners did not request or secure a jury finding on the matter. In fact, the jury found that the
Other Limited Partners agreed to a mediated settlement agreement in 2014, which provided that the partnership
agreement would be amended to allow a simple majority to designate a new general partner solely in the event of
the existing general partner’s resignation, not its removal. Thus, even if Walker had at one time agreed that a simple
majority could replace Briarwood Capital as general partner when desired, the mediated settlement agreement
conclusively showed that the parties had agreed this was no longer the case before the Other Limited Partners
replaced Briarwood Capital.

On appeal, each side argued that they were entitled to recover attorney’s fees, which the trial court had
declined to award either side. The court of appeals first noted that the trial court had discretion as to a claim for
attorney’s fees under the Declaratory Judgments Act, and its decision would not be an abuse of discretion, but the
court additionally noted that neither side properly presented for review its fee claim under the Declaratory
Judgments Act. The court thus proceeded to analyze the parties’ claims to attorney’s fees under the limited
partnership agreement. The trial court had no discretion under the limited partnership agreement, because the
agreement provided that the prevailing party “shall be entitled to recover, in addition to all damages allowed by law
and other relief, all court costs and reasonable attorney’s fees incurred in connection with the litigation.” Under this
mandatory provision, the trial court could not refuse to award costs and fees under the agreement on equitable
grounds.
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Each side argued that they prevailed at trial. Based on the judgment in this case, the court concluded that
the Other Limited Partners prevailed. Most importantly, the judgment’s first two provisions returned two valuable
tracts to the limited partnership based on Walker’s and Briarwood Capital’s wrongful acquisition. These two tracts
comprised a majority of the disputed acreage. Most of the remainder of the judgment related to the trial court’s
declaration that the partnership must be terminated, which Walker sought, but declaratory relief must confer a
meaningful victory to confer prevailing-party status. A meaningful victory is one that materially alters the
relationship between the parties in a way that directly benefits the party seeking relief to the other’s detriment. The
court did not view the business divorce here as satisfying this description of a meaningful victory. The court
disagreed with the way Walker classified the claims into “main issues.” According to the court, “[a] party who
alleges multiple breaches of fiduciary duty, as the Other Limited Partners did in this suit, but secures relief on just
one is still a prevailing party because there is but one main issue, which is breach of fiduciary duty, not the
individual breaches alleged.” The court also disagreed with Walker’s argument that the Other Limited Partners did
not prevail with respect to the City and District Tracts. The Other Limited Partners obtained a jury finding that
Walker breached his fiduciary duty when he acquired these tracts, and the constructive trust imposed by the
judgment required their return. Obtaining this type of equitable relief sufficed to make the Other Limited Partners
prevailing parties. The court summed up its conclusion as to this issue by stating:

...Walker asks us to declare him the prevailing party in a dispute triggered by his breach of
fiduciary duty to the limited partnership, notwithstanding a jury finding that he did breach his
fiduciary duty and the trial court’s corresponding judgment ordering him to return wrongfully
acquired property, based on his successful invocation of a self-destruct clause in the limited
partnership agreement after the Other Limited Partners became aware of his fiduciary lapse and
took action to protect the limited partnership. That cannot be right.

Although the court rejected Walker’s contention that he prevailed, the court stated that the trial court should
consider on remand the mixed results and limited extent of relief that the Other Limited Partners secured at trial
and on appeal when assessing the amount of attorney’s fees reasonably recoverable by the Other Limited Partners.

4. Removal of General Partner; Admission of Successor General Partner

Hrdy v. Second Street Properties, LLC, S.W.3d 2022 WL 903952 (Tex. App.—Houston [1st Dist.]
2022, no pet. h.).

In this dispute between limited partners of a limited partnership and the former general partner and its
owner, the court of appeals held, inter alia, that: (1) the evidence was sufficient to support the jury’s finding that
the general partner and its owner complied with their fiduciary duties with respect to certain transactions, (2) the
limited partners did not comply with the partnership agreement in purporting to amend the agreement without the
requisite consent of the general partner where the limited partners had removed the general partner and the
partnership lacked a general partner at the time of the vote to amend the agreement; (3) the trial court did not err
in ordering a winding up and dissolution of the partnership based on the partnership agreement, which provided
that the partnership shall be terminated and dissolved, and its assets liquidated, if the limited partners did not
unanimously designate a new general partner within 90 days of removal of the general partner; (5) although the
limited partners did not prevail on all claims, and the general partner and its owner prevailed on certain claims
against them and obtained certain requested declaratory relief, the limited partners were the prevailing party for
purposes of the attorney’s fee provision in the partnership agreement where they prevailed on some claims for
breach of fiduciary duty and obtained a constructive trust requiring the transfer of certain valuable properties to the
limited partnership.

In 2002, Walker Royall (“Walker”) and some of his cousins inherited land (the “Blaffer Tract”) along the
Brazos River from an uncle. The Blaffer Tract had little value, and Walker and his cousins formed a limited
partnership, Freeport Waterfront Properties (“Freeport Properties”), to manage the land with the goal of increasing
its value. Because Walker had experience in commercial real estate, the partnership designated Walker’s wholly
owned company, Briarwood Capital Corporation (“Briarwood Capital”), the general partner. The limited partners
of Freeport Properties and their percentage interests changed over time, but the six individuals who were the
appellants in this case were limited partners over the partnership’s entire history. Walker, or a company wholly
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owned by him, was also a limited partner throughout the partnership’s existence. The court referred to the
appellants collectively as the “Other Limited Partners.”

Freeport Properties pursued its goal of increasing the value of the Blaffer Tract and engaged in years of
negotiation, and eventually litigation, with the City of Freeport over a development project in connection with a
proposed marina. Eventually, a rift developed between Walker and the Other Limited Partners. After the Other
Limited Partners removed Briarwood Capital as general partner and elected another company in its place without
Walker’s consent, Walker sued. Walker sought a declaration that the partnership agreement required unanimity
when designating a new general partner and that the election of the new company as general partner was invalid,
thus requiring dissolution of the partnership. The Other Limited Partners countersued, alleging that Walker and
Briarwood Capital had breached the fiduciary duties they owed to the limited partnership by acquiring additional
tracts of land that had been bought or should have been bought by the partnership. The Other Limited Partners
sought the return of these tracts and more than $1 million in damages. The jury returned a mixed verdict finding
for the Other Limited Partners with respect to two tracts and against the Other Limited Partners with respect to two
others. The trial court entered judgment on the verdict in which it imposed a constructive trust for the benefit of
the limited partnership on two valuable tracts of land obtained by an entity of Walker’s in breach of his fiduciary
duties and ordered dissolution and winding up of the partnership (appointing a receiver for that purpose) because
the partnership agreement required dissolution if, as here, the partnership did not properly elect a new general
partner in a specified time frame. The trial court declined to award any party attorney’s fees under either the
Declaratory Judgments Act or the partnership agreement. The Other Limited Partners appealed, raising numerous
issues, and Walker and Briarwood raised a single issue relating to the recovery of attorney’s fees by cross appeal.

In a very lengthy opinion, in which the court of appeals described the factual background and evidence in
detail, the court addressed each of the issues raised on appeal.

The court first addressed the Other Limited Partners’ argument that the evidence was insufficient to support
the jury’s finding that Walker and Briar Capital complied with their fiduciary duties to the Other Limited Partners
and the partnership, respectively. The jury found that a relationship of trust and confidence existed between Walker
and the other limited partners but that he complied with his duty in connection with transactions involving two
tracts of property. The jury likewise found that Briarwood Capital complied with its duty of loyalty to the
partnership with respect to these transactions.

In a lengthy discussion of the first of these two transactions, the court examined the evidence relating to
the acquisition by Walker’s entity of a piece of property referred to as the Stanley Tract. The court concluded that
there was significant conflicting evidence relating to the Stanley Tract transaction, and the evidence did not compel
the jury to conclude that Walker lied as argued by the Other Limited Partners or that a conflict of interest or other
circumstances rendered the transaction unfair.

Similarly, the court engaged in a lengthy discussion of the Other Limited Partners’ challenge to the jury’s
findings that Walker complied with his fiduciary duty in acquiring a tract of land referred to as the Henderson Tract.
Both sides put on a significant amount of proof relevant to the fairness of the transaction, and the court said that
the evidence as a whole did not compel a reasonable jury to find in favor of the Other Limited Partners. Again, the
court concluded that the evidence was legally and factually sufficient to support the jury’s findings that neither
Walker nor Briarwood breached a fiduciary duty in connection with the Henderson Tract.

Another contention of the Other Limited Partners on appeal was that the trial court erred in ordering
dissolution of the limited partnership. The basis for the trial court’s order of dissolution was a provision of the
partnership triggering dissolution if a replacement general partner was not designated within 90 days after the
removal of the general partner. A fter noting that partnership agreements are construed like contracts and reciting
several maxims of contract construction, the court discussed the provisions of the partnership agreement as they
related to the removal of a general partner, amendment of the partnership agreement, appointment of a new general
partner, and dissolution and winding up of the partnership when there was no remaining general partner.

Under the partnership agreement, limited partners holding a simple majority of the percentage interests in
the partnership could remove the general partner; however, upon removal of the general partner, the limited partners
had to unanimously elect to continue the partnership’s business and designate a new general partner within 90 days
to avoid dissolution. In the event that the limited partners failed to unanimously elect to continue and designate a
new general partner within 90 days, the agreement provided that the partnership “shall be terminated.” The
agreement further provided that the partnership “shall be dissolved” and that the partnership assets were to be
liquidated under these circumstances.
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It was undisputed that the Other Limited Partners removed Briarwood Capital as general partner and that
they had the simple majority of percentage interests in the partnership required to do so, but it was also undisputed
that the limited partners, which included Walker or a company he owned, did not unanimously elect to continue
or designate a new general partner within 90 days. The Other Limited Partners tried to avoid dissolution by
changing the terms of the partnership agreement. After they removed Briarwood Capital as general partner, they
amended the partnership agreement to allow one or more limited partners holding a simple majority of the
percentage interests in the partnership to elect to continue business and designate a general partner; i.e., they
eliminated the unanimity requirement for continuation of the business and designation of a new general partner so
that Walker’s concurrence as a limited partner would no longer be required. The Other Limited Partners then
designated a company owned by two of the Other Limited Partners as the new general partner. The new general
partner then ratified the amended partnership agreement that allowed its designation as general partner.

The court held the Other Limited Partners’ attempted amendment was not valid because it did not comply
with the terms of the unamended partnership agreement. The partnership agreement provided that it could only be
amended in a writing executed by both the general partner and one or more limited partners holding a simple
majority of the percentage interests in the partnership. Because there was no general partner at the time of the
amendment, it was not approved by a general partner, and the court stated that the provision would be meaningless
if the Other Limited Partners could simply violate this term of the unamended agreement and then ratify the
violation afterward.

Furthermore, the court stated that the unamended partnership agreement did not purport to give the general
partner such sweeping ratification authority. The court stated that, under ordinary principles of partnership law, the
new general partner could only ratify acts of the Other Limited Partners that it could have authorized them to take
in the first place, citing Laird Hill Salt Water Disposal v. E. Tex. Salt Water Disposal, 351 S.W.3d 81, 90 (Tex.
App.—Tyler 2011, pet. denied) (directors may ratify acts that other corporate actors take if directors could have
authorized them to take these acts in first instance). Under the terms of the unamended partnership agreement, the
general partner could neither amend the partnership agreement unilaterally nor authorize a simple majority to elect
a new general partner after the removal of another one. Thus, the removal of Briarwood Capital as general partner
was effective, but the amendment of the partnership agreement, appointment of a successor partner, and agreement
to continue the partnership were not effective, and the partnership was terminated and dissolved by the terms of
the partnership agreement due to the failure to validly designate a new general partner and elect to continue within
90 days of the removal of the general partner.

Walker’s failure to secure jury findings that amendment of the partnership agreement and designation of
anew general partner were invalid did not preclude dissolution because the Other Limited Partners did not identify
a question of fact material to the issue of dissolution that should have been submitted to the jury. Because the
relevant facts were undisputed and the partnership agreement was unambiguous, compliance with the partnership
agreement was a question of law.

The Other Limited Partners also argued that Walker was estopped from enforcing the partnership
agreement’s unanimity requirement for designating a new general partner after the removal of another based on a
side letter agreement between Walker and two of the Other Limited Partners, an email chain between Walker and
the same two individuals, and an email from Walker to several individuals at a bank. The court stated that the
partnership agreement’s boilerplate merger clause did not amount to a disclaimer of reliance that would bar the
Other Limited Partners from alleging they relied on the representations made by Walker in the letter agreement or
elsewhere in deciding to join the limited partnership or sign the partnership agreement, but the court found the letter
agreement inapposite to the situation at hand because it solely addressed replacement of the general partner during
the first four years of the partnership and made no commitments beyond that period. As for the email exchange, the
record demonstrated that the Other Limited Partners did not rely on the inconsistent and ambiguous statements by
Walker in those communications. As for the email by Walker in which Walker stated to several bank employees
that a simple majority could replace Briarwood Capital as general partner at any time, there was no evidence that
the Other Limited Partners contemporaneously saw or were aware of this email. Thus, the court stated that the
evidence foreclosed the estoppel argument, and, even assuming it was sufficient to raise a fact issue on reliance,
the Other Limited Partners did not request or secure a jury finding on the matter. In fact, the jury found that the
Other Limited Partners agreed to a mediated settlement agreement in 2014, which provided that the partnership
agreement would be amended to allow a simple majority to designate a new general partner solely in the event of
the existing general partner’s resignation, not its removal. Thus, even if Walker had at one time agreed that a simple
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majority could replace Briarwood Capital as general partner when desired, the mediated settlement agreement
conclusively showed that the parties had agreed this was no longer the case before the Other Limited Partners
replaced Briarwood Capital.

On appeal, each side argued that they were entitled to recover attorney’s fees, which the trial court had
declined to award either side. The court of appeals first noted that the trial court had discretion as to a claim for
attorney’s fees under the Declaratory Judgments Act, and its decision would not be an abuse of discretion, but the
court additionally noted that neither side properly presented for review its fee claim under the Declaratory
Judgments Act. The court thus proceeded to analyze the parties’ claims to attorney’s fees under the limited
partnership agreement. The trial court had no discretion under the limited partnership agreement, because the
agreement provided that the prevailing party “shall be entitled to recover, in addition to all damages allowed by law
and other relief, all court costs and reasonable attorney’s fees incurred in connection with the litigation.” Under this
mandatory provision, the trial court could not refuse to award costs and fees under the agreement on equitable
grounds.

Each side argued that they prevailed at trial. Based on the judgment in this case, the court concluded that
the Other Limited Partners prevailed. Most importantly, the judgment’s first two provisions returned two valuable
tracts to the limited partnership based on Walker’s and Briarwood Capital’s wrongful acquisition. These two tracts
comprised a majority of the disputed acreage. Most of the remainder of the judgment related to the trial court’s
declaration that the partnership must be terminated, which Walker sought, but declaratory relief must confer a
meaningful victory to confer prevailing-party status. A meaningful victory is one that materially alters the
relationship between the parties in a way that directly benefits the party seeking relief to the other’s detriment. The
court did not view the business divorce here as satisfying this description of a meaningful victory. The court
disagreed with the way Walker classified the claims into “main issues.” According to the court, “[a] party who
alleges multiple breaches of fiduciary duty, as the Other Limited Partners did in this suit, but secures relief on just
one is still a prevailing party because there is but one main issue, which is breach of fiduciary duty, not the
individual breaches alleged.” The court also disagreed with Walker’s argument that the Other Limited Partners did
not prevail with respect to the City and District Tracts. The Other Limited Partners obtained a jury finding that
Walker breached his fiduciary duty when he acquired these tracts, and the constructive trust imposed by the
judgment required their return. Obtaining this type of equitable relief sufficed to make the Other Limited Partners
prevailing parties. The court summed up its conclusion as to this issue by stating:

...Walker asks us to declare him the prevailing party in a dispute triggered by his breach of
fiduciary duty to the limited partnership, notwithstanding a jury finding that he did breach his
fiduciary duty and the trial court’s corresponding judgment ordering him to return wrongfully
acquired property, based on his successful invocation of a self-destruct clause in the limited
partnership agreement after the Other Limited Partners became aware of his fiduciary lapse and
took action to protect the limited partnership. That cannot be right.

Although the court rejected Walker’s contention that he prevailed, the court stated that the trial court should
consider on remand the mixed results and limited extent of relief that the Other Limited Partners secured at trial
and on appeal when assessing the amount of attorney’s fees reasonably recoverable by the Other Limited Partners.

5. Indemnification and Advancement

Newstream Hotels & Resorts, LLC v. Abdou,No. 02-21-00343-CV, 2022 WL 1496537 (Tex. App.—Fort
Worth May 12, 2022, no pet.) (mem. op.).

The court held that a limited partnership’s general partner and its affiliate failed to establish that the Texas
Citizen Participation Act was applicable to a claim by investors in the limited partnership that the general partner
and its affiliate had wrongfully obtained indemnification from the partnership for fees and expenses incurred in this
judicial proceeding. The general partner and its affiliate characterized communications relating to the
indemnification as being made “in or pertaining to a judicial proceeding” and “in connection with a matter of public
concern” because the indemnified attorney’s fees and expenses were incurred in this judicial proceeding and the
investors’ underlying claims in the lawsuit alleged misrepresentations and mismanagement of a real estate
development project that included public improvements financed by the Town of Flower Mound. The court held

34



that the central issue to the investors’ claim was breach of the partnership agreement and Texas law by unilaterally
collecting funds under a claimed right to contractual indemnity. That claim was premised on conduct, not on
communication, and the TCPA thus did not apply.

Lakeside Crossing Land Partners (“LCLP”) was a limited partnership involved in the construction of
mixed-use real estate development in Flower Mound, Texas. Newstream Hotels and Resorts, LLC was the general
partner of the partnership. Investors (“Appellees”) in LCLP brought suit against Newstream Hotels and Resorts,
LLC and an affiliated company, Newstream Commercial, LLC, (collectively “Appellants”) on various claims,
including Appellants’ alleged misrepresentations and mismanagement of the project. Appellants then notified
Appellees via email that Appellants were obtaining indemnification from LCLP, allegedly pursuant to the
partnership agreement, in connection to the lawsuit. Subsequently, Appellants exercised their claimed right to
indemnification through a series of invoices, payments, and checks for the indemnification of the legal fees and
litigation expenses.

Following Appellants’ exercise of their claimed right of indemnification, Appellees amended their petition
to add a paragraph alleging that Appellants’ exercise of their claimed indemnification rights was invalid under the
partnership agreement and Texas law. Appellants subsequently moved to dismiss the amended claims under the
Texas Citizen Participation Act (TCPA). Appellants argued that the amended claims were based on, or were in
response to, Appellants’ communications informing the Appellees of the indemnification. Appellants also claimed
that the invoices, payments, and checks were “communications” made “in or pertaining to a judicial proceeding”
and were made “in connection with a matter of public concern” and therefore protected by the TCPA. Specifically,
Appellants claimed that (1) their rights to petition and free speech were implicated because Appellants’
communications stated that they were obtaining indemnity/reimbursement from LCLP and (2) the payment
“communications” pertained to the present judicial proceeding and involved a matter of public concern (the Town
of Flower Mound’s involvement in the project’s financing). The trial court denied Appellants’ motion, and
Appellants filed an interlocutory appeal.

In describing the underlying legal framework of a motion to dismiss under the TCPA, the court noted that
the nonmovants’ (in this case, Appellees’) pleadings are the “best and all-sufficient” evidence of the nature of their
claim. An appellate court must review the trial court’s ruling de novo and view the pleadings in the light most
favorable to the nonmovant. Importantly, merely alleging conduct that has a communication embedded within it
does not create the relationship between the claim and the communication necessary to invoke the TCPA.
Additionally, if a claim does not allege a communication but is based on conduct, the TCPA does not apply.

A review of a TCPA motion to dismiss involves a three-step analysis. The court noted, however, that the
Texas Legislature’s 2019 amendments to the TCPA narrowed the statute’s applicability. First, a movant seeking
the protection of the TCPA must initially demonstrate that the claim is based on or is in response to its exercise of
the right of free speech, to petition, or of association. Second, if the moving party satisfies its burden to prove the
applicability of the TCPA, then the nonmoving party must establish by clear and specific evidence a prima facie
case for each essential element of the claim in question. Finally, if the nonmoving party satisfies the second step,
then the burden shifts back to the moving party to establish an affirmative defense or other grounds on which the
moving party is entitled to judgment as a matter of law.

First, considering the Appellees’ pleadings as the “best and all-sufficient” evidence, the court found that
the trial court properly denied Appellants’ motion. The central issue to the Appellees’ claim was that the Appellants
breached the partnership agreement and Texas law by unilaterally collecting funds under a claimed right to
contractual indemnity. The claim was premised on conduct, not on communication. Thus, the TCPA did not apply.

Second, the courtrejected Appellants’ assertion that a quote in Appellees’ response to the motion to dismiss
supported Appellants’ argument. Appellees’ response to the motions to dismiss contained sworn testimony that
Newstream Hotels and Resorts, LLC had informed all limited partners that the partnership had to raise additional
capital, in part due to the indemnification payments. The testimony also included the statement that “those payments
have depleted Partnership funds and have made it less likely that I will receive any return of my capital
contribution.” Appellants claimed that this testimony showed that Appellees responded to the “communication”
of LCLP’s “need to raise additional capital, in part, because of the [indemnification] payments” by filing wrongful
indemnity claims. The court noted that this argument ignored that the Appellees’ pleadings were the “best and
all-sufficient” evidence of the nature of the claim. Further, the quoted testimony showed that conduct caused the
Appellees’ harm and served as the basis for the amended claims.
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Third, the court rejected Appellants’ argument that Appellants brought their amended claims in response
to the communications contained within checks and instructions to withdraw partnership funds. The court noted
that this argument ignored that the Appellees’ pleadings were the “best and all-sufficient” evidence of the nature
of the claim. Further, any communications contained within the checks and instructions to withdraw partnership
funds merely served as evidence of Appellants’ conduct and did not change the conduct at issue in the case.

Hotzev. IN Management, LLC, S.W.3d _,2021 WL 3087524 (Tex. App.—Houston [14th Dist.] 2021,
pet. filed).

The court of appeals concluded, in the limited partnership context, that appellants failed to establish that
appellees were not entitled to indemnification or to advancement of their legal expenses.

This case concerned a dispute among five brothers regarding control of a family owned business,
Compressor Engineering Corporation (“CECQO?”). The brothers also co-owned several limited partnerships, referred
to as the Inter Nos entities, which existed primarily to lease assets to CECO. In essence, two of the brothers,
appellants David and Bruce Hotze, alleged that the other three brothers, appellees Richard, Mark, and Steven Hotze,
manipulated CECO’s financial status to gain control of the company. In response, Richard, Mark, and Steven
maintained that they merely undertook actions required to save CECO from impending bankruptcy and dissolution.

Appellants contended, among other issues, that “the trial court erred in denying their derivative claims on
behalf of the Inter Nos entities based on the allegedly improper indemnification and advance payment of legal costs
from the entities to appellees Mark, Richard, and Steven.” The trial court had rejected jury charge submissions on
these claims and had denied appellants’ post-trial motions.

On appeal, the court largely agreed with the trial court’s determinations:

Both sides cite to sections of Texas Business Organizations Code chapter 8,
“Indemnification and Insurance” as controlling. Tex. Bus. Orgs. Code § 8.001—.152. Appellants
first argue that because appellees did not plead for or obtain jury findings as to mandatory
indemnification under section 8.051, they were not entitled to any payment of their legal costs by
the Inter Nos entities. That section, entitled “Mandatory Indemnification,” states in full:

(a) An enterprise shall indemnify a governing person, former governing person,
or delegate against reasonable expenses actually incurred by the person in
connection with a proceeding in which the person is a respondent because the
person is or was a governing person or delegate if the person is wholly successful,
on the merits or otherwise, in the defense of the proceeding.

(b) A court that determines, in a suit for indemnification, that a governing person,
former governing person, or delegate is entitled to indemnification under this
section shall order indemnification and award to the person the expenses incurred
in securing the indemnification.

Nothing in this section requires pleadings or jury findings specifically on an entitlement
to indemnification pursuant to the section. Instead, it mandates indemnification of the reasonable
expenses of governing persons who are pulled into litigation because of their governing positions
if they are “wholly successful” in their defense. Appellants do not cite any other authority or make
any argument outside of citing section 8.051 for the proposition that a pleading and jury findings
were required for appellees to be entitled to indemnification. Accordingly, we find no merit in their
first argument.

Next, appellants assert that the Inter Nos entities’ partnership agreements do not permit
indemnification and advancement of litigation expenses under the circumstances of this case. They
begin by noting that the governing documents for one of the entities does not mention
indemnification or advancement of legal costs, and they conclude from this that indemnification
or advancement from that entity was not permitted as a matter of law. But they do not cite any
authority or make any argument supporting this conclusion.

As for the other entities’ partnership agreements, appellants assert that they do not permit
indemnification when the claims being defended against are for fraud, breach of fiduciary duty,
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and breach of the partnership agreements themselves, which appellants identify as the types of
claims they pursued in this litigation. The governing documents, however, provide for
indemnification of members, officers, and others against any and all claims in which those persons
may become involved based on the affairs of the partnership except when “the claim or liability
arises from the gross negligence, willful misconduct, fraud or breach of this Agreement by such
[person] or actions of such [person] outside the scope of [the] Agreement.” Contrary to appellants’
representation, this language does not bar indemnity simply because a claim is made of fraud,
breach of fiduciary duty, or breach of the agreements; it bars indemnity for claims arising from
certain types of conduct. Just because a claim has been made regarding certain conduct does not
mean that the conduct actually occurred. For example, in this case, the jury found against
appellants on all their claims. Accordingly, there is no merit in appellants’ argument that the
partnership agreements barred indemnification in this case as a matter of law.

Additionally, appellants assert that even if indemnification was permissible, the allocation
of the costs among the different Inter Nos entities was unreasonable. On this basis, appellants
contend that Richard, who acknowledged directing the allocation, breached the fiduciary duties he
allegedly owed to the entities. Appellants’ complaint regarding the allocation is that it was
supposedly done “based solely on the ‘ability to pay’ (i.e., the amount of funds each entity had on
hand)—not based on any fair, reasoned allocation basis or formula.” Appellants, however, cite no
authority and make no cogent argument to support their supposition that allocating indemnification
to the entities based on the entities’ ability to pay was unreasonable or a breach of fiduciary duties.
Accordingly, this argument is inadequately briefed.

Lastly, appellants argue that even assuming permissive indemnification and advancement
was allowed under the agreements, it was not properly approved in this case. Specifically,
appellants assert that Business Organizations Code section 8.103 requires an approval by majority
vote of disinterested governing persons before permissive indemnification or advancement can
occur and that such vote did not occur. As appellants themselves point out, however,
indemnification is mandatory—and thus does not require a vote—under section 8.051 if the
appellees are “wholly successful” in the defense of the claims. Appellees were, of course, wholly
successful in the first trial and may be again on remand. Appellants do not offer any argument as
to why we need to address the propriety of a permissive indemnification when indemnification may
be mandatory on remand, and we decline to make any argument for them. We need not and do not
state a position on this issue at this time.

Based on the foregoing discussion of appellants’ arguments, appellants have not
established as a matter of law that appellees were not entitled to indemnity or the advancement of
legal costs in this case. However, because the ultimate determination of whether appellees are
entitled to indemnity may turn on whether they are “wholly successful” in defending against
appellants’ claims on remand, we reverse and remand the indemnity/advancement of fees issues
to the trial court.

6. Dissolution/Winding Up

Hrdy v. Second Street Properties, LLC, S.W.3d ,2022 WL 903952 (Tex. App.—Houston [1st Dist.]
2022, no pet. h.).

In this dispute between limited partners of a limited partnership and the former general partner and its
owner, the court of appeals held, inter alia, that: (1) the evidence was sufficient to support the jury’s finding that
the general partner and its owner complied with their fiduciary duties with respect to certain transactions, (2) the
limited partners did not comply with the partnership agreement in purporting to amend the agreement without the
requisite consent of the general partner where the limited partners had removed the general partner and the
partnership lacked a general partner at the time of the vote to amend the agreement; (3) the trial court did not err
in ordering a winding up and dissolution of the partnership based on the partnership agreement, which provided
that the partnership shall be terminated and dissolved, and its assets liquidated, if the limited partners did not
unanimously designate a new general partner within 90 days of removal of the general partner; (5) although the
limited partners did not prevail on all claims, and the general partner and its owner prevailed on certain claims
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against them and obtained certain requested declaratory relief, the limited partners were the prevailing party for
purposes of the attorney’s fee provision in the partnership agreement where they prevailed on some claims for
breach of fiduciary duty and obtained a constructive trust requiring the transfer of certain valuable properties to the
limited partnership.

In 2002, Walker Royall (“Walker”) and some of his cousins inherited land (the “Blaffer Tract) along the
Brazos River from an uncle. The Blaffer Tract had little value, and Walker and his cousins formed a limited
partnership, Freeport Waterfront Properties (“Freeport Properties”), to manage the land with the goal of increasing
its value. Because Walker had experience in commercial real estate, the partnership designated Walker’s wholly
owned company, Briarwood Capital Corporation (“Briarwood Capital”), the general partner. The limited partners
of Freeport Properties and their percentage interests changed over time, but the six individuals who were the
appellants in this case were limited partners over the partnership’s entire history. Walker, or a company wholly
owned by him, was also a limited partner throughout the partnership’s existence. The court referred to the
appellants collectively as the “Other Limited Partners.”

Freeport Properties pursued its goal of increasing the value of the Blaffer Tract and engaged in years of
negotiation, and eventually litigation, with the City of Freeport over a development project in connection with a
proposed marina. Eventually, a rift developed between Walker and the Other Limited Partners. After the Other
Limited Partners removed Briarwood Capital as general partner and elected another company in its place without
Walker’s consent, Walker sued. Walker sought a declaration that the partnership agreement required unanimity
when designating a new general partner and that the election of the new company as general partner was invalid,
thus requiring dissolution of the partnership. The Other Limited Partners countersued, alleging that Walker and
Briarwood Capital had breached the fiduciary duties they owed to the limited partnership by acquiring additional
tracts of land that had been bought or should have been bought by the partnership. The Other Limited Partners
sought the return of these tracts and more than $1 million in damages. The jury returned a mixed verdict finding
for the Other Limited Partners with respect to two tracts and against the Other Limited Partners with respect to two
others. The trial court entered judgment on the verdict in which it imposed a constructive trust for the benefit of
the limited partnership on two valuable tracts of land obtained by an entity of Walker’s in breach of his fiduciary
duties and ordered dissolution and winding up of the partnership (appointing a receiver for that purpose) because
the partnership agreement required dissolution if, as here, the partnership did not properly elect a new general
partner in a specified time frame. The trial court declined to award any party attorney’s fees under either the
Declaratory Judgments Act or the partnership agreement. The Other Limited Partners appealed, raising numerous
issues, and Walker and Briarwood raised a single issue relating to the recovery of attorney’s fees by cross appeal.

In a very lengthy opinion, in which the court of appeals described the factual background and evidence in
detail, the court addressed each of the issues raised on appeal.

The court first addressed the Other Limited Partners’ argument that the evidence was insufficient to support
the jury’s finding that Walker and Briar Capital complied with their fiduciary duties to the Other Limited Partners
and the partnership, respectively. The jury found that a relationship of trust and confidence existed between Walker
and the other limited partners but that he complied with his duty in connection with transactions involving two
tracts of property. The jury likewise found that Briarwood Capital complied with its duty of loyalty to the
partnership with respect to these transactions.

In a lengthy discussion of the first of these two transactions, the court examined the evidence relating to
the acquisition by Walker’s entity of a piece of property referred to as the Stanley Tract. The court concluded that
there was significant conflicting evidence relating to the Stanley Tract transaction, and the evidence did not compel
the jury to conclude that Walker lied as argued by the Other Limited Partners or that a conflict of interest or other
circumstances rendered the transaction unfair.

Similarly, the court engaged in a lengthy discussion of the Other Limited Partners’ challenge to the jury’s
findings that Walker complied with his fiduciary duty in acquiring a tract of land referred to as the Henderson Tract.
Both sides put on a significant amount of proof relevant to the fairness of the transaction, and the court said that
the evidence as a whole did not compel a reasonable jury to find in favor of the Other Limited Partners. Again, the
court concluded that the evidence was legally and factually sufficient to support the jury’s findings that neither
Walker nor Briarwood breached a fiduciary duty in connection with the Henderson Tract.

Another contention of the Other Limited Partners on appeal was that the trial court erred in ordering
dissolution of the limited partnership. The basis for the trial court’s order of dissolution was a provision of the
partnership triggering dissolution if a replacement general partner was not designated within 90 days after the
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removal of the general partner. A fter noting that partnership agreements are construed like contracts and reciting
several maxims of contract construction, the court discussed the provisions of the partnership agreement as they
related to the removal of a general partner, amendment of the partnership agreement, appointment of a new general
partner, and dissolution and winding up of the partnership when there was no remaining general partner.

Under the partnership agreement, limited partners holding a simple majority of the percentage interests in
the partnership could remove the general partner; however, upon removal of the general partner, the limited partners
had to unanimously elect to continue the partnership’s business and designate a new general partner within 90 days
to avoid dissolution. In the event that the limited partners failed to unanimously elect to continue and designate a
new general partner within 90 days, the agreement provided that the partnership “shall be terminated.” The
agreement further provided that the partnership “shall be dissolved” and that the partnership assets were to be
liquidated under these circumstances.

It was undisputed that the Other Limited Partners removed Briarwood Capital as general partner and that
they had the simple majority of percentage interests in the partnership required to do so, but it was also undisputed
that the limited partners, which included Walker or a company he owned, did not unanimously elect to continue
or designate a new general partner within 90 days. The Other Limited Partners tried to avoid dissolution by
changing the terms of the partnership agreement. After they removed Briarwood Capital as general partner, they
amended the partnership agreement to allow one or more limited partners holding a simple majority of the
percentage interests in the partnership to elect to continue business and designate a general partner; i.e., they
eliminated the unanimity requirement for continuation of the business and designation of a new general partner so
that Walker’s concurrence as a limited partner would no longer be required. The Other Limited Partners then
designated a company owned by two of the Other Limited Partners as the new general partner. The new general
partner then ratified the amended partnership agreement that allowed its designation as general partner.

The court held the Other Limited Partners’ attempted amendment was not valid because it did not comply
with the terms of the unamended partnership agreement. The partnership agreement provided that it could only be
amended in a writing executed by both the general partner and one or more limited partners holding a simple
majority of the percentage interests in the partnership. Because there was no general partner at the time of the
amendment, it was not approved by a general partner, and the court stated that the provision would be meaningless
if the Other Limited Partners could simply violate this term of the unamended agreement and then ratify the
violation afterward.

Furthermore, the court stated that the unamended partnership agreement did not purport to give the general
partner such sweeping ratification authority. The court stated that, under ordinary principles of partnership law, the
new general partner could only ratify acts of the Other Limited Partners that it could have authorized them to take
in the first place, citing Laird Hill Salt Water Disposal v. E. Tex. Salt Water Disposal, 351 S.W.3d 81, 90 (Tex.
App.—Tyler 2011, pet. denied) (directors may ratify acts that other corporate actors take if directors could have
authorized them to take these acts in first instance). Under the terms of the unamended partnership agreement, the
general partner could neither amend the partnership agreement unilaterally nor authorize a simple majority to elect
a new general partner after the removal of another one. Thus, the removal of Briarwood Capital as general partner
was effective, but the amendment of the partnership agreement, appointment of a successor partner, and agreement
to continue the partnership were not effective, and the partnership was terminated and dissolved by the terms of
the partnership agreement due to the failure to validly designate a new general partner and elect to continue within
90 days of the removal of the general partner.

Walker’s failure to secure jury findings that amendment of the partnership agreement and designation of
anew general partner were invalid did not preclude dissolution because the Other Limited Partners did not identify
a question of fact material to the issue of dissolution that should have been submitted to the jury. Because the
relevant facts were undisputed and the partnership agreement was unambiguous, compliance with the partnership
agreement was a question of law.

The Other Limited Partners also argued that Walker was estopped from enforcing the partnership
agreement’s unanimity requirement for designating a new general partner after the removal of another based on a
side letter agreement between Walker and two of the Other Limited Partners, an email chain between Walker and
the same two individuals, and an email from Walker to several individuals at a bank. The court stated that the
partnership agreement’s boilerplate merger clause did not amount to a disclaimer of reliance that would bar the
Other Limited Partners from alleging they relied on the representations made by Walker in the letter agreement or
elsewhere in deciding to join the limited partnership or sign the partnership agreement, but the court found the letter
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agreement inapposite to the situation at hand because it solely addressed replacement of the general partner during
the first four years of the partnership and made no commitments beyond that period. As for the email exchange, the
record demonstrated that the Other Limited Partners did not rely on the inconsistent and ambiguous statements by
Walker in those communications. As for the email by Walker in which Walker stated to several bank employees
that a simple majority could replace Briarwood Capital as general partner at any time, there was no evidence that
the Other Limited Partners contemporaneously saw or were aware of this email. Thus, the court stated that the
evidence foreclosed the estoppel argument, and, even assuming it was sufficient to raise a fact issue on reliance,
the Other Limited Partners did not request or secure a jury finding on the matter. In fact, the jury found that the
Other Limited Partners agreed to a mediated settlement agreement in 2014, which provided that the partnership
agreement would be amended to allow a simple majority to designate a new general partner solely in the event of
the existing general partner’s resignation, not its removal. Thus, even if Walker had at one time agreed that a simple
majority could replace Briarwood Capital as general partner when desired, the mediated settlement agreement
conclusively showed that the parties had agreed this was no longer the case before the Other Limited Partners
replaced Briarwood Capital.

On appeal, each side argued that they were entitled to recover attorney’s fees, which the trial court had
declined to award either side. The court of appeals first noted that the trial court had discretion as to a claim for
attorney’s fees under the Declaratory Judgments Act, and its decision would not be an abuse of discretion, but the
court additionally noted that neither side properly presented for review its fee claim under the Declaratory
Judgments Act. The court thus proceeded to analyze the parties’ claims to attorney’s fees under the limited
partnership agreement. The trial court had no discretion under the limited partnership agreement, because the
agreement provided that the prevailing party “shall be entitled to recover, in addition to all damages allowed by law
and other relief, all court costs and reasonable attorney’s fees incurred in connection with the litigation.” Under this
mandatory provision, the trial court could not refuse to award costs and fees under the agreement on equitable
grounds.

Each side argued that they prevailed at trial. Based on the judgment in this case, the court concluded that
the Other Limited Partners prevailed. Most importantly, the judgment’s first two provisions returned two valuable
tracts to the limited partnership based on Walker’s and Briarwood Capital’s wrongful acquisition. These two tracts
comprised a majority of the disputed acreage. Most of the remainder of the judgment related to the trial court’s
declaration that the partnership must be terminated, which Walker sought, but declaratory relief must confer a
meaningful victory to confer prevailing-party status. A meaningful victory is one that materially alters the
relationship between the parties in a way that directly benefits the party seeking relief to the other’s detriment. The
court did not view the business divorce here as satisfying this description of a meaningful victory. The court
disagreed with the way Walker classified the claims into “main issues.” According to the court, “[a] party who
alleges multiple breaches of fiduciary duty, as the Other Limited Partners did in this suit, but secures relief on just
one is still a prevailing party because there is but one main issue, which is breach of fiduciary duty, not the
individual breaches alleged.” The court also disagreed with Walker’s argument that the Other Limited Partners did
not prevail with respect to the City and District Tracts. The Other Limited Partners obtained a jury finding that
Walker breached his fiduciary duty when he acquired these tracts, and the constructive trust imposed by the
judgment required their return. Obtaining this type of equitable relief sufficed to make the Other Limited Partners
prevailing parties. The court summed up its conclusion as to this issue by stating:

...Walker asks us to declare him the prevailing party in a dispute triggered by his breach of
fiduciary duty to the limited partnership, notwithstanding a jury finding that he did breach his
fiduciary duty and the trial court’s corresponding judgment ordering him to return wrongfully
acquired property, based on his successful invocation of a self-destruct clause in the limited
partnership agreement after the Other Limited Partners became aware of his fiduciary lapse and
took action to protect the limited partnership. That cannot be right.

Although the court rejected Walker’s contention that he prevailed, the court stated that the trial court should

consider on remand the mixed results and limited extent of relief that the Other Limited Partners secured at trial
and on appeal when assessing the amount of attorney’s fees reasonably recoverable by the Other Limited Partners.
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7. Statute of Frauds

Wood v. Wiggins, S.W.3d _, 2021 WL 5312652 (Tex. App.—Houston [1st Dist.] 2021, pet. denied,
pet. for rehearing filed).

The court of appeals held that oral partnership agreements between George Wood and Matthew Wiggins
required a transfer of an interest in real property and therefore fell within the statute of frauds. Because the statute
was not satisfied, the court affirmed the lower court’s conclusion that the statute of frauds barred Wood’s claims.

Wood and Wiggins were real estate investors who jointly purchased properties with the intent of repairing
and selling them. On some occasions, Wood would purchase the property to be co-owned by Wiggins (and
sometimes other co-owners). On other occasions, Wiggins would purchase the property to be co-owned by Wood
(and sometimes other co-owners). At some point and by some method (either repayment or offset from another
property), the non-purchasing co-owner would reimburse the purchasing party for his portion of the property, which
would be equally owned by all parties. Deeds would be issued to each owner to file with the respective county.

Wood and Wiggins had a falling out, and Wood sued Wiggins for (among other claims) breach of contract.
After a bench trial, the court concluded that the statute of frauds barred Wood’s claim. Wood appealed, arguing in
part that “because his oral partnership agreements with Wiggins did not involve the conveyance of real property
... the statute of frauds was inapplicable.”

The court of appeals began by noting that the statute of frauds concerns problems of proof and exists to
prevent fraud and perjury in certain types of transactions by requiring agreements to be in writing and signed by
the party to be charged. It is an affirmative defense and renders a contract that falls within its purview
unenforceable. The court noted that Wiggins pleaded the statute of frauds as an affirmative defense and thus had
the initial burden to establish that the alleged promise fell within the statute. The court also observed that whether
a contract falls within the statute of frauds is a question of law which is reviewed de novo.

Ultimately, the court rejected Wood’s argument and concluded that the statute of frauds was applicable,
largely because the court determined that the agreements between Wood and Wiggins required a transfer of an
interest in real property:

Section 26.01 of the Texas Business and Commerce Code provides that “a contract for the
sale of real estate” or “an agreement which is not to be performed within one year from the date
of making the agreement” is not enforceable unless it “is (1) in writing; and (2) signed by the
person to be charged with the promise or agreement or by someone lawfully authorized to sign for
him.” TEX. BUS. & COM. CODE § 26.01(a)(1), (2), (b)(4), (6)....

We first consider Wood’s argument that the agreements were not for the sale of real estate
because they were oral partnership agreements “for joint investment and sharing of expenses,
losses and profits.” We disagree. In support of his argument, Wood cites to Sewing v. Bowman,
where this Court held that a partnership agreement contemplating dealings in real estate “simply
does not involve” [a] transfer or interest in real estate within [the] meaning of the statute of frauds.
371 S.W.3d 321, 330 (Tex. App.—Houston [ 1st Dist.] 2012, pet denied). This Court concluded that
the plaintiff’s “claim for redemption of his partnership interest may include an interest in the
proceeds from the sale of the two properties without resulting in a transfer of interest in the two
properties.” Id. “Merely because a partnership agreement contemplates transactions in real estate
does not transform the partnership itself into a transaction for the sale of real estate, bringing it
under the statute of frauds.” Id....

The agreement in Sewing ... did not involve any transfer of interest in real property
between the plaintiff and Sewing—the properties remained titled in the names of Sewing and his
wife. And the plaintiff argued that the agreement did not involve any conveying of title to the
property but merely established a venture to profit from its sale. Likewise, in [Berne v. Keith, 361
S.W.2d 592 (Tex. App.—Houston [1st Dist.] 1962, writ ref’d n.r.e.], nothing in the parties’
agreement gave Keith an interest in the land, and he was “not seeking a transfer of any interest in”
the defendant’s real estate. 361 S.W.2d at 597. Instead, he sought “an accounting of a share in the
profits as compensation for services rendered in a project involving speculation in real property
which he asserts became due him upon completion of the project.” Id. (emphasis added).
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Unlike in Sewing and Berne, the agreements between Wiggins and Wood contemplated,
and in fact required, a transfer of an interest in real property. The evidence shows the parties
agreed to purchase the Waverly Canyon Properties and that each would receive a 50 percent
interest in those properties. After Wiggins purchased the Waverly Canyon Properties at the tax
sale, having received 50 percent of the purchase price from Wood, Wiggins deeded a fifty percent
interest to Wood in each of the three properties. The same is true for the other properties—each
involved an agreement to purchase the property in which the property was either deeded to one
party, who then deeded the agreed-upon interest to the other party, or to both parties upon
purchase. And although Wood claims he is not seeking to enforce an oral agreement to convey real
property, he is seeking damages and reimbursement for expenses, purchase price, and profits from
the sale of these properties based on his interest in those properties. W e do not see a way around
concluding that these agreements involved the transfer of an interest in land.

The distinguishing factor between property-related agreements that are barred by the
statute of frauds and those that are not is whether the agreement provides for the transfer of an
interest in land from one party to another. Those agreements that provide for, contemplate, or
require a transfer of an interest in land from one party to another are barred by the statute of frauds.

Because Wood and Wiggins’s oral agreements regarding the Waverly Canyon Properties,
as well as the Fairfield Court, John Silver Road, Loan Oak Drive, Sealy Avenue, Southern Hills
Drive, and Warsaw Drive properties, contemplated the transfer of an interest of land, Wiggins met
his burden to show that the oral agreements fell within the statute of frauds. The burden then
shifted to Wood to establish an exception that would take the oral agreements out of the statute of
frauds.

Wood argued that his partial performance of the oral agreements with Wiggins operated to exempt the oral
agreements from the statute of frauds, even if they involved the sale of real property. The court noted, however, that
“in order to rely on this exception to the applicability of the statute of frauds, Wood was required to plead, prove,
and obtain a finding on this exception.” The court determined that “Wood did not plead the partial performance
exception or try it by consent,” and “[n]either did he secure a finding of fact or conclusion of law from the trial
court as to the exception.” Thus, the court concluded that W ood waived the partial performance exception.

8. Arbitration

Highland Capital Management, L.P. v. Dondero (In re Highland Capital Management, L.P.), Case No.
19-34054-sgj11, Adversary No. 21-03003-sgj, Adversary No. 21-03005-sgj, Adversary No. 21-03006-sgj, Adversary
No. 21-03007-sgj, 2021 WL 5769320 (Bankr. N.D. Tex. Dec. 3, 2021).

The court found that the defendants in adversary proceedings brought by the debtor, a limited partnership,
were not entitled to compel arbitration under the arbitration clause in the partnership agreement because the limited
partnership agreement and the arbitration clause it contained were executory contracts that were rejected by the
debtor, and the defendants had waived the right to invoke the arbitration clause by engaging extensively in the
judicial proceedings before seeking to invoke arbitration.

Highland Capital Management, L.P. (“Highland”), a limited partnership and Chapter 11 debtor, sued to
collect on promissory notes due to it (collectively, the “Note Adversary Proceedings”). Each maker of the
promissory notes was closely related to James Dondero, Highland’s former president, and collectively borrowed
tens of millions of dollars from Highland. The promissory note makers defended the Note Adversary Proceedings
by alleging that under an oral agreement, Highland would forgive the notes as compensation to Mr. Dondero if
certain conditions occurred. Following the note holders’ assertion of the oral agreement defense, Highland added
Mr. Dondero, Dugaboy Investment Trust (a family trust of which Mr. Dondero was the trustee), and Mr. Dondero’s
sister (Ms. Dondero) as defendants. Highland also amended its complaint to add new claims of fraudulent transfer,
a declaratory judgment on portions of Highland’s limited partnership agreement, breach of fiduciary duty, and
aiding and abetting breach of fiduciary duty.

Mr. Dondero, Dugaboy Investment Trust, and Ms. Dondero filed motions to compel arbitration of the
claims for declaratory judgment and aiding and abetting breach of fiduciary duty and to stay the remaining claims
pending arbitration of the remaining claims.
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Section 6.14 of Highland’s limited partnership agreement stated that “[i]n the event there is an unresolved
legal dispute between the parties and or any of their respective officers, directors, partners, employees, agents,
affiliates or other representative that involves legal rights or remedies arising from this Agreement, the parties agree
to submit their dispute to binding arbitration under the authority of the Federal Arbitration Act.” The arbitration
clause also significantly limited discovery that could occur in arbitration.

Notably, the parties agreed that the limited partnership agreement, as an executory contract, was rejected
under 11 U.S.C. § 365 in connection with the court’s order confirming Highland’s plan of reorganization in
February 2011.

Highland countered that (a) the rejection of the limited partnership agreement excused Highland from being
forced to submit to mandatory arbitration; (b) the defendants had waived the arbitration clause by not invoking it
at any earlier point in the Note Adversary Proceedings; and (c) the defendants should be judicially estopped from
invoking the arbitration clause.

The court first considered Highland’s argument that the rejection of the limited partnership agreement
excused Highland from being forced to submit to mandatory arbitration. Under the Federal Arbitration Act,
generally, where a contract contains a provision in which parties agreed to submit future disputes to arbitration,
those provisions should be enforced according to their terms. However, some courts have considered whether a
bankruptcy court needs to treat an arbitration provision in a contract as “any less mandatory” than other courts. The
court noted that the underlying purpose of the Bankruptcy Code is to (a) provide debtors and creditors with orderly
and effective administration of bankruptcy estates; and (b) centralize disputes over debtors’ assets and obligations
in one forum. Further, in In re Gandy, 299 F.3d 489, 489 (5th Cir. 2002) and /n re Nat’l Gypsum, 118 F.3d 1056,
1056 (5th Cir. 1997), the Fifth Circuit instructed that a bankruptcy court may refuse to enforce arbitration clauses
and may itself adjudicate a dispute when it finds that (a) a matter is core or derives from rights under the
Bankruptcy Code; and (b) enforcement of the arbitration provision would irreconcilably conflict with the purposes
or goals of the Bankruptcy Code.

Highland argued that as the limited partnership agreement was an executory contract that it rejected under
its confirmed Chapter 11 plan, Highland was no longer bound by the limited partnership agreement’s provisions
that impose specific performance obligations on it, including the arbitration clause. Highland’s argument was
supported by Janvey v. Alguire, 2014 U.S. Dist. LEXIS 193394 (N.D. Tex. Jul. 20, 2014), aff’d on other grounds,
847 F.3d 231 (5th Cir. 2017). The Janvey opinion arose in the context of a federal receivership commenced at the
request of the Securities and Exchange Commission in response to a large Ponzi scheme. Although the Janvey
opinion involved a federal receiver, the case looked almost entirely to bankruptcy law and 11 U.S.C. § 365 to
support its ruling. The receiver brought suit against former employees, alleging that the former employees received
fraudulent transfers in violation of the Texas Uniform Fraudulent Transfers Act. The former employees moved to
compel arbitration based on mandatory arbitration clauses in various documents. The precise issue of the case was
whether to deny or grant the motions to compel arbitration based on whether the arbitration clauses bound the
receiver if he sued, as he must, on behalf of the subject entities. The Janvey court stated that arbitration of the
receiver’s claims would frustrate a central purpose of federal equity receiverships. The Janvey court further noted
that the analysis of exceptions to the general requirement to arbitrate under the Federal Arbitration Act is only
necessary after an initial determination that a party (in Janvey, the receiver) is bound—either as a signatory or
through a principle of law or equity—to an arbitration agreement.

The Janvey court concluded that arbitration agreements must be analyzed as separate executory contracts
based on the nature of the agreement and arbitration case law regarding severability. The Janvey court cited
Professor Jay Westbrook, an expert on executory contracts in bankruptcy, that “viewed as an independent
contractual obligation of the parties, an arbitration agreement is a classic executory contract, since neither side has
substantially performed the arbitration agreement at the time enforcement is sought.” The Janvey court ultimately
determined that the receiver had rejected the arbitration agreements, the rejection was proper, the receiver was not
bound to arbitrate, and that if the court required the receiver to arbitrate, it would greatly burden and deplete the
receivership estate.

The Fifth Circuit ultimately affirmed the case, but on other grounds. Janvey v. Alguire, 847 F.3d 231 (5th
Cir. 2017). Additionally, the Fifth Circuit was wary of endorsing the lower court’s “broad policy arguments in the
absence of specific direction from the Supreme Court,” but did not otherwise address the arguments.

The court found Janvey persuasive (and potentially binding due to the Fifth Circuit’s affirmance). The court
further noted that just as a federal receiver is analogous to a bankruptcy trustee, a debtor-in-possession is statutorily
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the same as a bankruptcy trustee. The court thus determined that the defendants could not obtain specific
performance by Highland because the limited partnership agreement was an executory contract.

Second, the court considered Highland’s arguments regarding waiver and found that the defendants had
waived any right to invoke the arbitration clause. The court noted that waiver would be found when the party
seeking arbitration substantially invokes the judicial process to the detriment or prejudice of the other party. The
court found, however, that the defendants waived their right to demand arbitration by filing multiple answers,
motions to withdraw reference to the bankruptcy court, extensive discovery that exceeded what was allowed under
the arbitration agreement, and complete silence about the arbitration issue for more than eight months of litigation.
Even though Highland amended its complaint to include the claims subject to the motion to compel arbitration more
than seven months after the Note Adversary Proceedings were filed, the defendants had reason to know that the oral
agreement defense might implicate the arbitration clause and did not raise the issue until after several months of
litigation.

Third, the court declined to consider the issue of judicial estoppel because of its prior rulings in favor of
Highland not to compel arbitration.

Finally, the court declined to stay the proceedings on Highland’s other claims because the court denied the
motion to compel arbitration. Further, even if the court erred in its ruling on the arbitration motions, the court found
that no cause existed to stay the proceedings on the other claims because if Highland prevailed on the other claims,
it would be likely to pursue the claims that would be subject to arbitration.

9. Attorney’s Fees

Hrdy v. Second Street Properties, LLC, S.W.3d ,2022 WL 903952 (Tex. App.—Houston [1st Dist.]
2022, no pet. h.).

In this dispute between limited partners of a limited partnership and the former general partner and its
owner, the court of appeals held, inter alia, that: (1) the evidence was sufficient to support the jury’s finding that
the general partner and its owner complied with their fiduciary duties with respect to certain transactions, (2) the
limited partners did not comply with the partnership agreement in purporting to amend the agreement without the
requisite consent of the general partner where the limited partners had removed the general partner and the
partnership lacked a general partner at the time of the vote to amend the agreement; (3) the trial court did not err
in ordering a winding up and dissolution of the partnership based on the partnership agreement, which provided
that the partnership shall be terminated and dissolved, and its assets liquidated, if the limited partners did not
unanimously designate a new general partner within 90 days of removal of the general partner; (5) although the
limited partners did not prevail on all claims, and the general partner and its owner prevailed on certain claims
against them and obtained certain requested declaratory relief, the limited partners were the prevailing party for
purposes of the attorney’s fee provision in the partnership agreement where they prevailed on some claims for
breach of fiduciary duty and obtained a constructive trust requiring the transfer of certain valuable properties to the
limited partnership.

In 2002, Walker Royall (“Walker”) and some of his cousins inherited land (the “Blaffer Tract”) along the
Brazos River from an uncle. The Blaffer Tract had little value, and Walker and his cousins formed a limited
partnership, Freeport Waterfront Properties (“Freeport Properties™), to manage the land with the goal of increasing
its value. Because Walker had experience in commercial real estate, the partnership designated Walker’s wholly
owned company, Briarwood Capital Corporation (“Briarwood Capital”), the general partner. The limited partners
of Freeport Properties and their percentage interests changed over time, but the six individuals who were the
appellants in this case were limited partners over the partnership’s entire history. Walker, or a company wholly
owned by him, was also a limited partner throughout the partnership’s existence. The court referred to the
appellants collectively as the “Other Limited Partners.”

Freeport Properties pursued its goal of increasing the value of the Blaffer Tract and engaged in years of
negotiation, and eventually litigation, with the City of Freeport over a development project in connection with a
proposed marina. Eventually, a rift developed between Walker and the Other Limited Partners. After the Other
Limited Partners removed Briarwood Capital as general partner and elected another company in its place without
Walker’s consent, Walker sued. Walker sought a declaration that the partnership agreement required unanimity
when designating a new general partner and that the election of the new company as general partner was invalid,
thus requiring dissolution of the partnership. The Ot